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1 


a District Court of the United States for the 

District of Columbia 

Criminal No. 66250 

United States 


Richard S. Nestlerode 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

Notice of appeal 

1 In the District Court of the United States for the 

District of Columbia 

Criminal No. 66,250 

United States of America 
vs. 

Richard S. Nestlerode, defendant 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 20, 1940. Joseph W. Stewart, Clerk. 

Richard S. Nestlerode, D. C. Jail, Washington, D. C. 

(Name and address of appellant) 

Levi H. David, Bond Building, Washington, D. C., and 
J. Benjamin Simmons, Investment Building, Washington, D. C. 

(Name and address of appellant's attorney) 

Offenses. Murder in second degree and manslaughter. 

Date of judgment November 15, 1940. 

Brief description of judgment or sentence. Sentence and 
judgment for conviction of murder in second degree: 15 years 
to life imprisonment; on conviction of manslaughter, 5 to 15 
years imprisonment, sentences to run concurrently. 

Name of prison where now confined, if not on bail D. C. 
Jail. 
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I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Richard S. Nestlerode, 

Richard S. Nestlerode, 

Appellant. 

Levi H. David, J. Benjamin Simmons, 

Levi H. David, J. Benjamin Simmons, 

Attorneys for Appellant. 

Date Nov. 1940. 

Grounds of appeal 

I 

The trial court erred in overruling the defendant’s motion 
(a) for a severance of the two counts of the Indictment, said 
motion having been made prior to the beginning of the trial 
and before the jury was sworn, and (b) to require the Govern¬ 
ment to elect upon which count the defendant will be first 
separately tried, in order that the defendant should not be 
compelled to be tried on both counts at the same time in one 
trial. 

II 

The court erred in overruling the motion of the defendant 
to be allowed ten (10) peremptory challenges of jurors in 
respect to each count of the Indictment, that is. a total 
2 of twenty (20) peremptory challenges in respect to both 
counts of the Indictment, pursuant to section 91S, 1924 
D. C. Code (Title 6, sec. 366, 1929 D. C. Code), which motion 
was made after the defendants had exhausted ten (10) per¬ 
emptory challenges, and after the Government had exercised 
one peremptory challenge, there being twelve jurors sitting 
in the jury box the Government announced it was satisfied 
with the jury; whereupon, the defendant objected to juror 
Weems G. Franklin, who was one of the said twelve jurors, 
to act as a jury in this case on the ground that, defendant was 
entitled to peremptorily challenge said juror, but the Court 
overruled defendant’s said challenge, to which defendant duly 
•excepted, and the said Weems G. Franklin was sworn as a 
juror, and he became the foreman of the jury. 

III 

The court erred in permitting Weems G. Franklin to sit as 
a juror in this case, over the defendant’s timely peremptory 
•challenge of the said Weems G. Franklin, the court ruling that 
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defendant had already exercised ten peremptory challenges 
and to allow defendant’s challenge of said Weems G. Franklin 
would constitute eleven peremptory challenges. 

IV 

The court having denied the defendant’s timely motion for 
a severance as between the two counts of the Indictment, and 
to require the Government to elect as to which count the de¬ 
fendant should first be tried, the court erred (a) in overruling 
defendant’s timely motion to be allowed ten peremptory chal¬ 
lenges on each count of the Indictment, and in limiting and 
restricting the defendant to ten peremptory challenges on both 
counts, after the defendant had exhausted ten peremptory 
challenges, the court (b) further erred in denying the defend¬ 
ant’s timely peremptory challenge to Weems G. Franklin, a 
member of the panel of jurors, and in permitting said Weems 
G. Franklin to sit as a juror in this case. 

3 V 

The court erred in holding that under the Indictment in 
this case, which contains two counts, the first count charg¬ 
ing the defendant with murder in the second degree of one 
Edna Mitchell, and the second count charging the defendant 
with murder in the second degree of one Joseph Nappo, the 
joinder of said two alleged crimes in one Indictment, in sepa¬ 
rate counts, to which the defendant was not entitled to sepa¬ 
rate trials, as requested by him, the defendant was not entitled 
to ten peremptory challenges on each count under sec. 918, 
1924 D. C. Code (Title 6, sec. 366, 1929 D. C. Code). 

VI 

The court erred in refusing to grant defendant’s prayer 
Number 1, as follows: 

“The jury are instructed on all of the evidence in this case 
offered on behalf of the Government as well as on behalf of 
the defendant they should find the defendant not guilty on 
each count of the Indictment”. 

VII 

The court erred in refusing to grant defendant’s prayer 
Number 2, as follows: 

“The jury are instructed that in view of all of the evidence 
in this case the jury are not authorized to find the defendant 
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guilty of murder in the second degree under either count of 
the Indictment”. 

VIII 

The court erred in refusing to grant defendant’s prayer 
Number 3, as follows: 

“The jury are instructed that in view of all of the evidence 
in this case, they may find the defendant guilty on both counts 
either of manslaughter or negligent homicide, but not of mur¬ 
der in the second degree under either count of the Indictment.” 

4 IX 

The court erred in refusing to grant defendant’s prayer 
Number 5, as follows: 

“The jury are instructed that if they believe from all of the 
evidence that on June 22. 1940, when the automobile operated 
by the defendant struck Edna Mitchell, from which she died, 
as set forth in the first count, and shortly thereafter on said 
date the defendant’s automobile struck Joseph Nappo, from 
which he died, set forth in the second count of the Indictment, 
the defendant’s mental condition on each of such occasions due 
to his excessive drinking of intoxicating liquors on June 22, 
1940, and prior to the happening of each of the foregoing acts, 
as that the defendant was afflicted with mania, temporary in¬ 
sanity, or that his mental condition was such that the defend¬ 
ant was incapable to distinguish between right and wrong, 
then the jury should render a verdict of not guilty”. 

X 

The court erred in refusing to grant defendant’s prayer 
Number 6, as follows: 

“The jury are instructed as a matter of law that they are 
to consider each count of the Indictment separately and be¬ 
fore the jury can find the defendant guilty on the first count, 
the jury must believe beyond a reasonable doubt that the 
defendant is guilty of the crime alleged in the first count, and 
in arriving at your verdict on the first count the jury are to 
exclude all evidence which is purtenant to the second count 
only, and conversely the jury in considering the defendant’s 
innocence or guilt on the second count must exclude from 
your mind’s all evidence tending to prove the commission of 
the crime alleged in the first count, and before you can find 
the defendant guilty as charged in the second count you must 
conclude from all the evidence pertaining to said crime only 
that the defendant is guilty beyond a reasonable doubt”. 
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5 XI 

The court erred in refusing to grant defendant’s prayer 
Number 14, as follows: 

‘'The jury are instructed that if you believe from all of the j 
evidence that the defendant’s mental condition due to thej 
excessive drinking of intoxicating liquors was such that he did l 
not know the natural and probable consequences of his acts at 
the time his automobile struck Edna Mitchell then you cannot; 
find the defendant guilty of murder in the second degree onj 
the first count of the Indictment, and if the jury believe! 
further that the defendant’s mental condition due to the exces¬ 
sive drinking of intoxicating liquors was such that he did not! 
know the natural and probable consequences of his acts at thej 
time his automobile struck Joseph Nappo, then the jury like-i 
wise cannot find the defendant guilty of murder in the second] 
degree on the second count of the Indictment”. 

XII 

The court erred in refusing to grant defendant’s prayer 
Number 15, as follows: 

“The jury are instructed that if they believe from the evi-j 
dence that at the time of committing the acts charged in the! 
Indictment the defendant was suffering from such a perverted] 
and deranged condition of his mental faculties as rendered him; 
incapable of distinguishing between right and wrong, or un-| 
conscious at such time of the nature of the acts charged in thej 
Indictment while committing the same, or where though con-; 
scious of them and able to distinguish between right and wrong 
and to know the acts were wrong, yet his will, the governing! 
power of his mind, was otherwise than voluntarily, so com-i 
pletely destroyed that his action was not subject to it but be^ 
yond his control, it will be their duty to acquit the defendant,! 
and in such case your verdict shall be not guilty”. 

6 XIII j 

The court erred in refusing to grant defendant’s prayeij 
Number 17, as follows: 

“The jury are instructed that drunkenness is not an excuse 
for crime; but in the consideration of all the evidence in thid 
case relating to the mental condition of the defendant at the! 
time of the commission by him of the acts alleged in eacl^ 
count of the Indictment, it becomes necessary for the jury to| 
inquire as to the state of mind under which the defendant 
acted, and in the prosecution of such an inquiry his condition 
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as drunk or sober is proper to be considered. The nature of 
the offense, if any. under either count of the Indictment de¬ 
pends entirely upon the question whether the killing was 
felonious, wilful/, violent, and with gross and wanton reck¬ 
lessness and negligence, and with malice aforethought, and 
upon that question it is proper for the jury to consider evi¬ 
dence of intoxication, if such there be; not upon the ground 
that drunkenness renders a criminal act less criminal, or can 
be received in extenuation or excuse, but upon the ground 
that the condition of the defendant’s mind at the time the 
act was committed must be inquired after, in order to justly 
determine the question as to whether the defendant’s mind 
was capable of committing the act alleged in each count of 
the Indictment, or in either count thereof, feloniously, will¬ 
fully, violently, and with gross and wanton recklessness and 
negligence, and with malice aforethought, as alleged in each 
count of the Indictment. And if the jury shall have a reason¬ 
able doubt as to whether or not the defendant committed the 
acts alleged in the Indictment feloniously, willfully, violently, 
and with gross and wanton recklessness and negligence, and 
with malice aforethought, the jury shall give the defendant 
the benefit of such doubt, and they cannot find the defendant 
guilty of murder in the second degree under either count of the 
Indictment”. 

7 XIV 

The court erred in instructing the jury as follows; 

“I wish to explain a little further what I have said to you 
concerning voluntary intoxication. As I have tried to explain, 
in a crime which has as an ingredient a specific mental intent, 
such, for instance, as murder in the first degree, an essential 
part of which is the deliberation and premeditation, there in¬ 
toxication. voluntary or otherwise, that so destroys the mental 
faculties that they cannot have that kind of intent or design 
does not excuse that crime, but under those conditions that 
kind of crime does not exist. So. the state of intoxication is 
relevant to a type of crime that involves or presupposes or 
includes that mental operation, because if by reason of intoxi¬ 
cation or anything else the person does not have that design, 
he cannot be guilty of that crime. 

That is not the situation with respect to murder in the 
second degree, as I have explained. 

The testimony here has been such as to make it proper. I 
think, for me to explain to you one thing further in that con¬ 
nection. An insane man is not responsible for acts to which 
his insanity drives him. That is true even though his insanity 
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has been caused by voluntary drinking, because the law does 
not go back of a condition of an insane mind to determine 
whether or not a man could have avoided becoming insane. 
So, where there is an insane condition brought about by long- 
continued drinking, that condition of insanity would be as 
available as a defense as a condition of insanity induced by any 
other cause. But that, as I have said, does not mean that if 
a man drinks to excess and thereby temporarily destroys his 
mental soundness to such an extent that he is not rational 
or has not the possession of his mental faculties, he is excused 
for an act done while in that condition, for in this case—and 
by “this case’’ I mean the case I have just defined— 
S the unsoundness of mind which is the immediate prod¬ 
uct of his drinking is not insanity. The insanity or 
delirium, to serve as an excuse, must be a fixed condition of 
insanity caused not by the effects of a single debauch but by 
a habit of drinking which results in mental disease as dis¬ 
tinguished from temporary mental incapacity’’. 

XV 


The court erred in granting Government Prayer Number 2, 
as follows: 

“Every person is presumed to intend the natural and prob¬ 
able consequences of iris own act, and this is so even though 
such person be voluntarily intoxicated, and the driving of an 
automobile in a manner likely to cause death or serious bodily 
harm, in the absence of mitigating facts, may be considered 
in determining the question of the existence of malice afore¬ 
thought”. 

XVI 


The court erred in granting Government Prayer Number 4. 
as follows: 

“From an early day to this hour, the law has declared that 
intoxication is not an excuse for the commission of a crime. 
Voluntary intoxication will not excuse murder, but. in a charge 
of first degree murder, it may negative the ability of tin* de¬ 
fendant to form the necessary specific intent to kill, such as 
the deliberation or premeditation as is required in a charge 
of first degree murder, in which event intoxication may reduce 
first degree to second degree because if its (the alcohol’s) 
effect on the specific intent; but no specific intent is required 
in second degree murder, and. therefore, voluntary intoxica¬ 
tion will not. under the law. excuse second degree murder nor 
reduce second degree murder to manslaughter”. 


i 


i 

i 

i 

i 


i 
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XVII 

The court erred in granting Government Prayer Number 6 r 
as follows: 

‘The jury is instructed that murder in the second 
9 degree is the unlawful killing of a human being with 
malice aforethought. Malice does not necessarily mean 
an actual intent to take human life. It may be actual or 
implied, as when an act dangerous to another is done so reck¬ 
lessly or wantonly as to manifest depravity of mind and disre¬ 
gard of human life’*. 

XVIII 

The court erred in not holding that the verdict of the jury 
finding the defendant guilty of manslaughter on the first count 
was inconsistent with and contradictory to the verdict of the 
jury finding the defendant guilty of murder in the second 
degree on the second count in view of the theory of the Gov¬ 
ernment and of the evidence in this case. 


The court erred in overruling defendant’s motion for a new 
trial because the verdict of the jury finding the defendant 
guilty of manslaughter under the first count of the Indictment 
necessarily means that the jury found that the defendant was 
not actuated by malice in causing the death of Edna Mitchell, 
but the verdict of the jury finding the defendant guilty of 
second degree murder under the second count in causing the 
death of Joseph Nappo necessarily means that the jury found 
the defendant was guilty of malice, notwithstanding the fact 
that the evidence of the prosecution was the same under each 
count, the compulsory one trial of the defendant on both 
counts, alleging separate crimes, over defendant’s objection and 
exception was had upon the theory that the said two alleged 
crimes were so closely connected as to constitute one continu¬ 
ous. reckless and negligent operation by the defendant of his 
automobile on June 22. 1940. 

Levi H. David. 

10 Levi H. David, 

Bond Building, Washington, D. C. 

J. Benjamin Simmons, 

J. Benjamin Simmons. 

Investment Building, Washington, D. C„ 
Attorneys for appellant, Richard S. Nestle rode. 
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Service of the foregoing Notice of Appeal and Grounds, a 
carbon copy being delivered to the undersigned, on this 19th 
day of November 1940. 

Edward M. Curran, 

United Stales Attorney jor the District of Columbia. 

Arthur B. Caldwell, 

Assistant United Slates Attorney 

for the District of Columbia. 

11 In District Court of the United States for the 

District of Columbia 

Clerk’s statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 20. 1940. Joseph \Y. Stewart. Clerk. Attorneys 
for defendant. Benjamin Simmons and Levi H. David. 

Criminal No. 00250 

United States of America 

VS. 

11 IC1IAKD S. NESTLERODE 

Indicted for Second Degree Murder 

1940 Aug. 0—Presentment and indictment filed. 

“ 12—Arraigned; Plea Not Guilty. 

“ Oct. 25—Appearance of Benjamin Simmons and Levi II. 
David entered. 

“ 25—Pauper affidavit and order filed. (Letts. J.) 

“ 28—Jurors from Criminal Division No. Two and 
Civil Divisions sworn on Voir Dire—Jury 
Sworn: It appearing to the Court that the 
trial will be a protracted one. one alternate 
juror is called and sworn. Jury respited 
until tomorrow. 

29—Trial resumed, juror Clay Coss. becoming ill 
and being unable to perform his duties as 
juror, is by the Court discharged and an 
alternate juror. Robert Howdershell. is drawn 
and takes his place in the jury box. and an 
additional alternate juror. George J. Xidon, 
is called and sworn; jury is respited. 

“ 30—Trial resumed, same jury, respited until 
tomorrow. 
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“ 31—Trial resumed, same jury, respited until 
tomorrow. 

“ Nov. 1—Trial resumed, same jury, verdict guilty of 
manslaughter on the First count and guilty 
as indicted on the second count. Defend¬ 
ant remanded to Washington Asylum and 
Jail. Gov't's and Deft’s prayers filed. 

“ 5—Motion for new trial filed. 

“ 15—Sentenced to Penitentiary for period of Five 
(5) to Fifteen (15) years on count one and 
Fifteen (15) years to Life on count Two, 
each count to run concurrently. Judgment 
signed. (Morris, J.) 

“ 19—Notice of appeal in forma pauperis filed. 

(Letts, J.) 

Date, November 20, A. D. 1940. 

Attest: 

Charles E. Stewart, 

Clerk. 

By Richard L. Thipps, 

Assistant Clerk. 

Note.— This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as pro¬ 
vided in Rules 7, 8, and 9, of Supreme Court U. S. 

12 District Court of the United States for the 

District of Columbia 

Richard S. Nestlerode, appellant 
vs. 

United States of America, appellee 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 20, 1940. Joseph W. Stewart, Clerk. 

Affidavit of Richard S. Nestlerode, Appellant 
District of Columbia, ss: 

Richard S. Nestlerode, being duly sworn according to law, 
deposes and says that he is the appellant in the above-entitled 
action; that he is a citizen of the United States and because 
of his poverty he is unable to pay the costs of this appeal or 
to give security for the same, and that he believes that he is 
entitled to the redress he seeks in this appeal and respectfully 
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asks permission of this Honorable Court to permit him to 
prosecute this appeal to conclusion without prepayment of 
costs. 

Richard S. Nestlerode. 
Richard S. Nestlerode. 

Subscribed and sworn to before me this 19th day of Novem¬ 
ber 1940. 

[seal] Richard H. Woodward, 

Notary Public, D. C. 

Service of the foregoing Affidavit, a carbon copy being de¬ 
livered to the undersigned, on this 19th day of November 1940. 

Edward M. Curran, 

United States Attorney for the 

District of Columbia. 
Arthur B. Caldwell, 

Assistant United States Attorney 

for the District of Columbia. 

A true copy. 

Test: 

Charles E. Stewart, 

Clerk. 

By William A. Waltz, 

Asst. Clerk. 

13 Indictment 


Filed in Open Court August 6, 1940 

District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1940 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Richard S. Nestlerode, on, to wit, the twenty-second 
day of June 1940, and at the District of Columbia aforesaid, 
with a certain automobile which he, the said Richard S. Nestle¬ 
rode, was then and there operating and driving upon and along 
a certain public highway there situate, in and upon one Edna 
Mitchell, then and there being, feloniously, wilfully, violently, 
and with gross and wanton recklessness and negligence, and 
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with malice aforethought, did make an assault, and that he, the 
said Richard S. Nestlerode, in making the assault aforesaid, did 
operate and drive the said automobile in the manner and under 
the circumstances following, that it to say, the said Richard S. 
Nestlerode, in and while driving the said automobile as afore¬ 
said, did cause the said automobile to run into, against and 
upon the said Edna Mitchell, then and there being upon such 
public highway; and that he. the said Richard S. Nestlerode, 
by such running and driving of said automobile against the said 
Edna Mitchell as aforesaid, thereby did violently throw and 
cast, and cause to be thrown and cast the said Edna Mitchell 
down to and upon the ground, thereby giving to the said 
Edna Mitchell, in and upon the left leg of the said Edna 
Mitchell, one certain mortal wound and fracture, of which she, 
the said Edna Mitchell, on. to wit, the sixth day of 
July 1940, and at and within the said District of Colum- 
14 bia, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That the said Richard S. Nestlerode, in the manner and by 
the means and under the circumstances aforesaid, and at the 
time and place aforesaid, unlawfully, feloniously, wilfully, vio¬ 
lently, and with gross and wanton recklessness and negligence 
and with malice aforethought, did kill and murder the said 
Edna Mitchell; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 


SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Richard S. Nestlerode, on, to wit, the twenty- 
second day of June 1940, and at the District of Columbia 
aforesaid, with a certain automobile which he, the said Rich¬ 
ard S. Nestlerode, was then and there operating and driving 
upon and along a certain public highway there situate, in and 
upon one Joseph Nappo. then and there being, feloniously, 
wilfully, violently, and with gross and wanton recklessness and 
negligence, and with malice aforethought, did make an assault, 
and that he, the said Richard S. Nestlerode, in making the 
assault aforesaid, did operate and drive the said automobile in 
the manner and under the circumstances following, that is to 
say, the said Richard S. Nestlerode, in and while driving the 
said automobile as aforesaid did cause the said automobile to 
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run into, against and upon the said Joseph Nappo, then and 
there being upon such public highway; and that he, the said 
Richard S. Nestlerode, by such running and driving of said au¬ 
tomobile against the said Joseph Nappo, as aforesaid, thereby 
did violently throw and cast, and cause to be thrown and 

15 cast the said Joseph Nappo down to and upon the ground, 
thereby giving to the said Joseph Nappo, in and upon 

the head, chest, and abdomen of the said Joseph Nappo, cer¬ 
tain mortal wounds, fractures, bruises, and contusions, of 
which he, the said Joseph Nappo, on, to wit, the said twenty- 
second day of June 1940, and at and within the said District 
of Columbia, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That the said Richard S. Nestlerode, in the manner and 
by the means and under the circumstances aforesaid, and at 
the time and place aforesaid, unlawfully, feloniously, wilfully, 
violently, and with gross and wanton recklessness and negli¬ 
gence and with malice aforethought, did kill and murder the 
said Joseph Nappo; against the form of the statute in such 
case made and provided, and against the peace and government 
of the said United States. 

Edward M. Curran, 

Attorney of the United States in 

and for the District of Columbia. 

[Endorsed:] Criminal No. 66250. United States vs. Rich¬ 
ard S. Nestlerode. Second Degree Murder. A true bill: j 
Martin M. Marston, Foreman. 

16 District Court of the United States for the 

District of Columbia 

' | 
Monday, August 12", A. D., 1940 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris, presiding. 

***** 

I 

Come as well the Attorney of the United States, as the 
defendant in proper person and in custody of the Superin¬ 
tendent of the Washington Asylum and Jail; whereupon the 
defendant being arraigned upon his indictment the reading 
whereof he specifically waives, pleads not guilty thereto, and 
for trial puts himself upon the country and the Attorney of 
the United States doth the like. 
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17 District Court of the United States for the 

District of Columbia 

Monday, October 28", A. D. 1940 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris presiding. 

***** 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorneys, 
Messrs. J. Benjamin Simmons and Levi H. David; and 
thereupon the defendant being called for trial, it is ordered 
that a jury to try the issue joined herein be empaneled; 
whereupon the jurors of the regular Petit Jury panel serving 
in Criminal Division No. 2 being called, sworn upon their 
voir dire, and examined as to their competency for trying the 
issue joined herein, the said panel is exhausted; and there¬ 
upon to complete the said panel, the Court in accordance with 
a rule of Court assigns certain jurors serving in the Civil 
Courts; whereupon said persons being sworn upon their voir 
dire and examined as to their competency for trying the issue 
joined herein, the jury is completed and is composed of good 
and lawful persons of the District of Columbia, to wit: 
Lawrence A. Tuell. Walter M. Bauman, Weems Franklin, 
John E. Eslin, Raymond E. Ashdown, Joseph Gold, Arthur 
M. Bralove. Ralph E. Renno, Clay S. Coss, Cyrus Reiser, Jr., 
Carroll D. Smeak, John H. Davidson, who are sworn to well 
and truly try the issue joined herein; and thereupon it ap¬ 
pearing to the Court that the trial is likely to be a protracted 
one, one additional juror is called and Robert L. Howdershell 
is sworn as an alternate juror; whereupon said jury are res¬ 
pited until the meeting of the Court tomorrow. 

18 District Court of the United States for the 

District of Columbia 

Friday, November 1", A. D. 1940 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris presiding. 

***** 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their oath say that the defend- 



I 


RICHARD S. NESTLERODE VS. UNITED STATES 



ant is guilty of manslaughter as to the first count of the in- ! 
dictment and guilty of second degree murder as to the second ! 
count on the indictment; whereupon said defendant is re¬ 
manded to the Washington Asylum and Jail. 

19 Defendant’s motion for a new trial 

I 

Filed November 5, 1940 

***** 

I 

Now comes the defendant, by counsel, and moves the Court 
to set aside each of the verdicts rendered in the above en- j 
titled cause, and to grant a new trial upon the following j 
grounds: 

I 

Because the court erred in overruling defendant’s motion j 
for a severance of the two counts of the Indictment, and to j 
grant the defendant a separate trial upon each count of the 
Indictment. 

II 

Because the court erred in overruling defendant’s motion ! 
to require the Government to elect upon which count of the j 
Indictment the defendant should be first and separately tried, j 


Because the court erred in overruling defendant’s request' 
that he be allowed ten (10) peremptory challenges of jurors! 
on counts one and two, respectively, of the Indictment, and ! 
the court erred in ruling that the defendant was limited to! 
only ten peremptory challenges on both of said counts one! 
and two. 


Because the court erred in overruling defendant’s objection,! 
as a preemptory challenge, to Weems G. Franklin as a jurorj 
in this case. 


Because each verdict of the jury is contrary to the evidence.! 

VI 

j 

Because each verdict of the jury is contrary to the weight! 
of the evidence. 


i 

i 

i 

i 

i 

i 

i 

j 

i 


285902—11-li 
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VII 

Because each verdict of the jury is contrary to the law as 
given to the jury by the Court. 

VIII 

Because the court erred in refusing to admit evidence con¬ 
trary to law. 

IX 

Because the court erred in refusing to grant defendant’s 
prayers Nos. 1, 2, 3, 5, 6, 14, 15. and 17, and each of them. 


X 


Because the two verdicts of the jury are inconsistent and 
contradictory, in view of the evidence in this case. 

XI 

Because the verdict of the jury finding the defendant guilty 
of manslaughter under the first count of the Indictment neces¬ 
sarily means that the jury found that the defendant was not 
actuated by malice in causing the death of Edna Mitchell, 
but the verdict of the jury finding the defendant guilty of 
second degree murder under the second count in causing the 
death of Joseph Nappo necessarily means that the jury found 
the defendant was guilty of malice, notwithstanding the fact 
that the evidence of the prosecution was the same under each 
count, the compulsory one trial of the defendant on both 
counts, alleging separate crimes, over defendant’s objection 
and exception was had upon the theory that the said two 
alleged crimes were so closely connected as to constitute one 
continuous, reckless, and negligent operation by the defendant 
of his automobile on June 22, 1940. 

XII 

And for such other reasons that may be advanced at 
21 the time of the argument of this motion. 

Levi H. David, 

J. Benjamin Simmons, 
Attorneys for Defendant. 

To Messrs. Edward M. Curran, United States District At¬ 
torney for the District of Columbia, and A. B. Caldwell, 
Assistant United States District Attorney for the District 
of Columbia: 
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Please take notice that the foregoing motion will be called to 
the attention of Mr. Justice Morris on November Sth at j 
ten o’clock a. m., or as soon thereafter as counsel may be 
heard. 

Levi H. David, 

J. Benjamin Simmons, 
Attorneys for Defendant. 

Service is acknowledged of the foregoing motion and notice i 
this 5th day of November 1940. 

Arthur B. Caldwell, 

Asst. U. S. Attorney. 

Maurice McInerney, 

Asst. U. S. Attorney. 

22 District Court of the United States for the 

District of Columbia 

Friday, November 15, A. D. 1940 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris Presiding. 

##**■*■ 

Come as well the Attorney of the United States, as the | 
defendant in proper person, in custody of the Superintendent I 
of the Washington Asylum and Jail, and by his attorneys, j 
Messrs. James B. Simmons and Levi H. David; whereupon i 
the defendant’s motion for a new trial, coming on to be heard, I 
after argument by the counsel, is by the Court overruled, to i 
which action of the Court the defendant by his attorneys j 
prays an exception which is noted; and thereupon it is de- 1 
manded of the defendant what further he has to say why the I 
sentence of the law should not be pronounced against him j 
and he says nothing except as he has already said; where- j 
upon it is considered by the Court that, for his said offenses, j 
the said defendant be taken by the Superintendent afore-! 
said, to the Asylum and Jail aforesaid, whence he came, thence j 
to the Penitentiary, as designated by the Attorney Generali 
of the United States, there to be imprisoned for the period of i 
Five (5) years to Fifteen (15) years on the first count of the! 
indictment and Fifteen (15) years to Life on the second count! 
of the indictment, said sentence by the counts of the indict-! 
ment to run concurrently. 
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23 Affidavit of Richard S. Nestlerode, appellant 

Filed November 19, 1940 

* # * * * 

District of Columbia, s$: 

Richard S. Nestlerode, being duly sworn according to law 
deposes and says that he is the appellant in the above-entitled 
action; that he is a citizen of the United States and because 
of his poverty he is unable to pay the costs of this appeal, or 
to give security for the same, and that he believes that he is 
entitled to the redress he seeks in this appeal and respectfully 
asks permission of this Honorable Court to permit him to 
prosecute this appeal to conclusion without prepayment of 
costs. 

Richard S. Nestlerode. 

Subscribed and sworn to before me this 19th day of No¬ 
vember 1940. 

[seal] Richard H. Woodward, 

Notary Public, D. C. 

Service of the foregoing Affidavit, a carbon copy being 
delivered to the undersigned, on this 19th day of November 
1940. 

Edward M. Curran, 

United States Attorney for the 

District of Columbia. 
Arthur B. Caldwell, 

Assistant United States Attorney 

for the District of Columbia. 

Ordered that appellant be allowed to prosecute appeal with¬ 
out prepayment of costs. 

Nov. 20, 1940. 

Jas. W. Morris, J . 

24 Assignment of errors 

Filed November 26, 1940 

***** 

The appellant, Richard S. Nestlerode, by his counsel, Levi 
H. David and J. Benjamin Simmons, hereby assign the fol¬ 
lowing errors committed by the trial court in this case: 

I 

The trial court erred in overruling the defendant’s motion 
(a) For a severance of the two counts of the Indictment, 
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said motion having been made prior to the beginning of the j 
trial and before the jury was sworn, and (b) To require the j 
Government to elect upon which count the defendant will be 
first separately tried, in order that the defendant should not! 
be compelled to be tried on both counts at the same time in 
one trial. 

II 

The court erred in overruling the motion of the defendant 
to be allowed ten (10) peremptory challenges of jurors in! 
respect to each count of the Indictment, that is, a total of' 
twenty (20) peremptory challenges in respect to both counts 
of the Indictment, pursuant to section 91S, 1924 D. C. Code! 
(Title 6, sec. 366, 1929 D. C. Code), which motion was madej 
after the defendant had exhausted ten (10) peremptory chal¬ 
lenges, and after the Government had exercised one peremp-j 
tory challenge, there being twelve jurors sitting in the jury box! 
the Government announced it was satisfied with the jury;! 
whereupon, the defendant objected to juror Weems G. Frank-; 
lin, who was one of the said twelve jurors, to act as a jury in thid 
case on the ground that, defendant was entitled to peremp^ 
torily challenge said juror, but the Court overruled defendant’s 
said challenge, to which defendant duly excepted, and the} 
said Weems G. Franklin was sworn as a juror, and he became 
the foreman of the jury. 


The Court erred in permitting Weems G. Franklin 
25 to sit as a juror in this case, over the defendant’s timely 
peremptory challenge of the said Weems G. Franklin | 
the Court ruling that defendant had already exercised ten 
(10) peremptory challenges and to allow defendant’s cnal- 
lenge of said Weems G. Franklin would constitute eleveii 
pereinptorv challenges. 

iv ! 

The Court having defined the defendant’s timely motion foj* 
a severance as between the two counts of the indictment, and 
to require the Government to elect as to which count the dej- 
fendant should first be tried, the Court erred (a) In overruling 
defendant’s timely motion to be allowed ten peremptory chal¬ 
lenges on each count of the Indictment, and in limiting and 
restricting the defendant to ten peremptory challenges on both 
counts, after the defendant had exhausted ten peremptory chalb 
lenges, the Court (b) Further erred in denying the defendant’^ 
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timely peremptory challenge to Weems G. Franklin, a member 
of the panel of jurors, and in permitting said Weems G. Frank¬ 
lin to sit as a juror in this case. 

V 

The Court erred in holding that under the Indictment in this 
case, which contains two counts, the first count charging the de¬ 
fendant with murder in the second degree of one Edna Mitch¬ 
ell, and the second count charging the defendant with murder 
in the second degree of one Joseph Nappo, the joinder of said 
two alleged crimes in one Indictment, in separate counts, to 
which the defendant was not entitled to separate trials, as re¬ 
quested by him, the defendant was not entitled to ten peremp¬ 
tory challenges on each count under sec. 918, 1924 D. C. Code 
(Title 6, sec. 366, 1929 D. C. Code). 

VI 

The court erred in refusing to grant defendant’s prayer 
Number 1, as follows: 

“The jury are instructed on all of the evidence in this case 
offered on behalf of the Government as well as on behalf of 
the defendant they should find the defendant not guilty on 
each count of the Indictment.” 

VII 

The Court erred in refusing to grant defendant’s prayer 
Number 2, as follows: 

“The jury are instructed that in view of all of the 
26 evidence in this case the jury are not authorized to find 
the defendant guilty of murder in the second degree 
under either count of the Indictment.” 

VIII 

The Court erred in refusing to grant defendant’s prayer 
Number 3, as follows: 

“The jury are instructed that in view of all of the evidence 
in this case, they may find the defendant guilty on both counts 
either of manslaughter or negligent homicide, but not of 
murder in the second degree under either count of the 
indictment.” 
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IX 

The Court erred in refusing to grant defendant’s prayer \ 
Number 5, as follows: 

“The jury are instructed that if they believe from all of 
the evidence that on June 22, 1940, when the automobile 1 
operated by the defendant struck Edna Mitchell, from which ! 
she died, as set forth in the first count, and shortly thereafter i 
on the said date the defendant’s automobile struck Joseph j 
Nappo, from which he died, set forth in the second count of 
the Indictment, the defendant’s mental condition on each of ! 
such occasions due to his excessive drinking of intoxicating [ 
liquors on June 22, 1940 and prior to the happening of each 
of the foregoing acts, as that the defendant was afflicted with 
manic, temporary insanity, or that his mental condition was i 
such that the defendant was incapable of distinguishing be- j 
tween right and wrong, then the jury should render a verdict j 
of not guilty.” 


The Court erred in refusing to grant defendant’s prayer 
Number 6 as follows: 

“The jury are instructed as a matter of law that they are I 
to consider each count of the Indictment separately and be- j 
fore the jury can find the defendant guilty on the first count, ! 
the jury must believe beyond a reasonable doubt that the de¬ 
fendant is guilty of the crime alleged in the first count, and j 
in arriving at your verdict on the first count the jury are to 
exclude all evidence which is pwrtenant to the second 
27 count only, and conversely the jury in considering the j 
defendant’s innocence or guilt on the second count| 
must exclude from your minds all evidence tending to prove i 
the commission of the crime alleged in the first count, and 
before you can find the defendant guilty as charged in the j 
second count you must conclude from all the evidence per- j 
taining to said crime only that the defendant is guilty beyond 
a reasonable doubt.” 


The Court erred in refusing to grant defendant’s prayer 
Number 14, as follows: 

“The jury are instructed that if you believe from all of the j 
evidence that the defendant’s mental condition due to the ex¬ 
cessive drinking of intoxicating liquors was such that he did 
not know the natural and probable consequences of his acts at! 
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the time his automobile struck Edna Mitchell, then you can- 
1 not find the defendant guilty of murder in the second degree 
on the first count of the Indictment, and if the jury believe 
further that the defendant’s mental condition due to the ex- 
1 cessive drinking of intoxicating liquors was such that he did 
not know’ the natural and probable consequences of his acts 
at the time his automobile struck Joseph Nappo, then the jury 
likewise cannot find the defendant guilty of murder in the sec¬ 
ond degree on the second count of the Indictment.” 

XII 

m 

The Court erred in refusing to grant defendant’s prayer 
Number 15, as follows: 

“The jury are instructed that if they believe from the evi¬ 
dence that at the time of committing the acts charged in the 
Indictment the defendant was suffering from such a perverted 
and deranged condition of his mental faculties as rendered him 
incapable of distinguishing between right and wrong, or un¬ 
conscious at such time of the nature of the acts charged in the 
Indictment while committing the same, or where though con¬ 
scious of them and able to distinguish between right and w’rong 
and to know’ the acts w’ere wrong, yet his will, the governing 
pow’er of his mind, was otherwise than voluntarily, so com¬ 
pletely destroyed that his action was not subject to it but be¬ 
yond his control, it w’ill be their duty to acquit the de- 
28 fendant, and in such case your verdict shall be not 
guilty.” 

XIII 

The Court erred in refusing to grant defendant’s prayer 
Number 17, as follows: 

“The jury are instructed that drunkenness is not an excuse 
for crime; but in the consideration of all the evidence in this 
case relating to the mental condition of the defendant at the 
time of the commission by him of the acts alleged in each 
count of the Indictment, it becomes necessary for the jury 
to inquire as to the state of mind under which the defendant 
acted, and in the prosecution of such an inquiry his condition 
as drunk or sober is proper to be considered. The nature of 
the offense, if any, under either count of the Indictment de¬ 
pends entirely upon the question whether the killing was 
felonious, willful, violent, and with gross and w’anton reckless¬ 
ness and negligence, and w’ith malice aforethought, and upon 
that question it is proper for the jury to consider evidence of 
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intoxication, if such there be; not upon the ground that drunk¬ 
enness renders a criminal act less criminal, or can be received 
in extenuation or excuse, but upon the ground that the condi¬ 
tion of the defendant's mind at the time the act was commit¬ 
ted must be inquired after, in order to justly determine the 
question as to whether the defendant’s mind was capable of 
committing the act alleged in each count of the Indictment, or 
in either count thereof, feloniously, willfully, violently, and 
with gross and wanton recklessness and negligence, and with 
malice aforethought, as alleged in each count of the Indict¬ 
ment feloniously, willfully, violently, and with gross and wan¬ 
ton recklessness and negligence, and with malice aforethought, 
the jury shall give the defendant the benefit of such doubt, and 
they cannot find the defendant guilty of murder in the second 
degree under either count of the Indictment.” 

xiv ! 

The Court erred in instructing the jury as follows: 

“I wish to explain a little further what I have said to you 
concerning voluntary intoxication. As I have tried to explain, 
in a crime which has as an ingredient a specific mental intent, 
such, for instance, as murder in the first degree, an 
29 essential part of which is the deliberation and pre¬ 
meditation, there intoxication, voluntary or otherwise, 
that so destroys the mental faculties that they cannot have that 
kind of intent or design does not excuse that crime, but under 
those conditions that kind of crime does not exist. So, the 
state of intoxication is relevant to a type of crime that in¬ 
volves or presupposes or includes that mental operation, be¬ 
cause if by reason of intoxication or anything else the person 
does not have that design, he cannot be guilty of that crime. 

That is not the situation with respect to murder in the 
second degree, as I have explained. 

The testimony here has been such as to make it proper, I 
think, for me to explain to you one thing further in that con¬ 
nection. An insane man is not responsible for acts to which 
his insanity drives him. That is true even though his insanity 
has been caused by voluntary drinking, because the la-w does 
not go back of a condition of an insane mind to determine 
whether or not a man could have avoided becoming insane. 

So, where there is an insane condition brought about by long- 
continued drinking, that condition of insanity would be as 
available as a defense as a condition of insanity induced by 
any other cause. But that, as I have said, does not mean that 
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if a man drinks to excess and thereby temporarily destroys his 
mental soundness to such an extent that he is not rational 
or has not the possession of his mental faculties, he is excused 
for an act done while in that condition, for in this case—and 
by “this case’’ I mean the case I have just defined—the un¬ 
soundness of mind which is the immediate product of his drink¬ 
ing is not insanity. The insanity or delirium, to serve at an ex¬ 
cuse, must be a fixed condition of insanity caused not by the 
effects of a single debauch but by a habit of drinking which 
results in mental disease as distinguished from temporary 
mental incapacity.” 

XV 

The Court erred in granting Government Prayer Number 2, 
as follows: 

“Every person is presumed to intend the natural and prob¬ 
able consequences of his own act, and this is so even though 
such person be voluntarily intoxicated, and the driving of an 
automobile in a manner likely to cause death or serious 
30 bodily harm, in the absence of mitigating facts, may 
be considered in determining the question of the exist¬ 
ence of malice aforethought.” 


XVI 

The Court erred in granting Government Prayer Number 
4, as follows: 

“From an early day to this hour, the law has declared that 
intoxication is not an excuse for the commission of a crime. 
Voluntary intoxication will not excuse murder, but, in a 
charge of first degree murder, it may negative the ability of 
the defendant to form the necessary specific intent to kill, 
such as the deliberation or premeditation as is required in a 
charge of first degree murder, in which event intoxication may 
reduce first degree to second degree because of its (the alco¬ 
hol’s) effect on the specific intent; but no specific intent in 
required in second degree murder, and, therefore, voluntary 
intoxication will not, under the law, excuse second degree 
murder nor reduce second degree murder to manslaughter.” 

XVII 

The Court erred in granting Government Prayer Number 
6, as follows: 

“The jury is instructed that murder in the second degree 
is the unlawful killing of a human being with malice afore- 
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thought. Malice does not necessarily mean an actual intent' 
to take human life. It may be actual or implied, as when an ! 
act dangerous to another is done so recklessly or wantonly as j 
to manifest depravity of mind and disregard of human life.” j 

XVIII ! 

The Court erred in not holding that the verdict of the jury j 
finding the defendant guilty of manslaughter on the first 
count was inconsistent with and contradictory to the verdict! 
of the jury finding the defendant guilty of murder in the j 
second degree on the second count in view of the theory of: 
the Government and of the evidence in this case. 

XIX 

i 

j 

The Court erred in overruling defendant’s motion for a new j 
trial because the verdict of the jury finding the de- j 
31 fendant guilty of manslaughter under the first count j 
of the Indictment necessarily means that the jury j 
found that the defendant was not actuated by malice in caus-! 
ing the death of Edna Mitchell, but the verdict of the jury | 
finding the defendant guilty of second degree murder under 
the second count in causing the death of Joseph Nappo neces- j 
sarily means that the jury found the defendant was guilty of 
malice, notwithstanding the fact that the evidence of the 
prosecution was the same under each count, the compulsory 
one trial of the defendant on both counts, alleging separate 
crimes, over defendant’s objection and exception was had 
upon the theory that the said two alleged crimes were so 
closely connected as to constitute one continuous, reckless and j 
negligent operation by the defendant of his automobile on j 
June 22, 1940. 

Levi H. David, 

J. Benjamin Simmons, 
Attorneys for Appellant, Richard S. Nestlerode. 

Service of the foregoing Assignment of Errors acknowl- j 
edged, a carbon copy being delivered to the undersigned, on j 
this 26th day of November 1940. 

Edward M. Curran, 

United States Attorney for the District of Columbia. 

Arthur B. Caldwell, 

Assistant United States Attorney for the 

District of Columbia. 



26 RICHARD S. NESTLERODE VS. UNITED STATES 

32 District Court of the United States for the 

District of Columbia 

Monday, December 16, A. D. 1940 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Letts, presiding. 

***** 

On motion of the defendant in the above-entitled cause, by 
his counsel, and for good cause shown, it is by the Court this 
16th day of December 1940; 

Ordered, that the time for the settlement and signing of 
the bill of exceptions in this cause be extended to and includ¬ 
ing the 20th day of January 1941, and further ordered that 
a copy of this order shall be included in the transcript of rec¬ 
ord on appeal to the United States Court of the District of 
Columbia. 

F. Dickinson Letts, Justice. 

The foregoing order is on this 16th day of December 1940, 
hereby consented to on behalf of the United States. 

Bernard Margolius, 

Asst. United States Attorney 
for the District of Columbia. 

33 District Court of the United States for the 

District of Columbia 

Thursday, January 23", A. D. 1941 

The court resumes its session pursuant to adjournment: 
Mr. Justice Morris, presiding. 

***** 

Now comes here the defendant by his attorneys, Messrs. 
J. Benjamin Simmons and Levi H. David, and prays the Court 
to sign and make a part of the record his Bill of Exceptions 
taken during the trial of the case and submitted to the Court 
on the 13th day of January, which is accordingly done; and 
thereupon the Bill of Exceptions is filed. 

34 Designation of record cm appeal 

Filed November 23, 1940 

***** 

The Clerk will please include in the transcript of record of 
the above entitled case on appeal to the United States Court 
of Appeals of the District of Columbia the following: 
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1. Indictment and all endorsements on said Indictment. 

2. Arraignment and plea of defendant. 

3. Swearing of the jury, trial and verdict of the jury on each 
count of the Indictment. 

4. Names of the jury. 

5. Defendant's motion for a new trial and acknowledgment! 
of service by the United States District Attorney. 

6. Order overruling defendant’s motion for new trial. 

7. Sentence and judgment of the court imposed upon the! 
defendant. 

8. Notice of Appeal filed by defendant from sentence and 
judgment to United States Court of Appeals of the District! 
of Columbia, grounds in support thereof, and acknowledg-j 
ment of service by United States District Attorney. 

9. Affidavit of defendent to prosecute his appeal in forma| 
pauperis, and acknowledgment of service of United Statesj 
District Attorney. 

10. Order of court granting defendant’s motion to prosecute! 
his appeal in forma pauperis. 

11. Memo: Filing with the court, with date thereof, by de-i 
fendant, of the proposed bill of exceptions, together with; 

acknowledgment of service by United States District! 
35 Attorney, and the submission of said bill to the Court.' 

12. The Bill of Exceptions, with date when said Bill! 
was settled and signed by the Court and filed in the cause,! 
and order of Court. 

13. All orders, if any, extending or enlarging time to do any! 
act in the prosecution of appellant’s appeal. 

14. Assignment of Errors, with acknowledgment of service; 
by the United States District Attorney, and date of filing! 
same. 

15. This designation. 

Levi H. David, 

J. Benjamin Simmons, 
Attorneys for appellant, Richard S. Nestlerode. 

Service of foregoing designation of record, carbon copy! 
thereof being delivered to the undersigned, on this 19th day! 
of November 1940. 

Edward M. Curran, 

United States Attorney, 
for the District of Columbia. 

Arthur B. Caldwell, 

Assistant United States Attorney, 

for the District of Columbia. 

Approved: 

Jas. W. Morris, Justice. 
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36 District Court of the United States for the Dis¬ 

trict of Columbia 

United States of America, 

District of Columbia, ss: 

I Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 23, both inclusive, to 
be a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 66250, Criminal, entitled United 
States vs. Richard S. Nestlerode, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of January 1941. 

[seal] C. E. Stewart, Clerk. 

37 District Court of the United States for the Dis¬ 

trict of Columbia 

Holding a Criminal Term 

Filed Jan. 23, 1941 

Criminal No. 66250 
United States of America 

vs. 

Richard S. Nestlerode, Defendant 

NOTICE BY DEFENDANT TO UNITED STATES ATTORNEY OF THE 
FILING OF DEFENDANT’S PROPOSED BILL OF EXCEPTIONS, AND 
THE ACKNOWLEDGEMENT OF SERVICE THEREOF BY SAID UNITED 
STATES ATTORNEY 

To Edw'ard M. Curran, Esq., 

United States Attorney for the District of Columbia: 
Please take notice that the defendant’s proposed bill of 
exceptions, in duplicate, was on this the 13th day of January, 
1941, submitted to Mr. Justice James W. Morris, holding crimi¬ 
nal court, and who presided at the trial of the above named 
defendant, in open court, and which said proposed bill has 
been filed in the above entitled cause. 

A copy of the said proposed bill of exceptions is herewith 
served upon you, together with a copy of this notice. 
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Under the order of court heretofore entered in this cause the 
time for the settlement and signing of the bill of exceptions 
expires on January 20, 1941. 

Levi H. David, 

Levi H. David, 

Bond Bldg., Washington, D. C. 

J. Benjamin Simmons, 

J. Benjamin Simmons, 

Investment Bldg., Wash., D. C. 

Attorneys for defendent. 

Service of the forgoing notice and also a copy of said pro¬ 
posed bill of exceptions by delivery of carbon copies of said 
notice and said proposed bill to the undersigned, is hereby 
acknowledged this 13th day of January 1941 

Edward M. C. Curran, per B. Margolius, 

Edward M, Curran, U. S. Attorney for District of 

Columbia. 

Attorney for the United States in above entitled cause. 

3S District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 
Criminal No. 66250 

United States of America vs. Richard S. Nestlerode 

Bill of exceptions 

Be it remembered that on November 28, 1940, the above 
entitled case was called for trial before Mr. Justice James W. 
Morris, an Associate Justice of the District Court of the United 
States for the District of Columbia, holding a Criminal Court, 
and a jury. Messrs. Arthur B. Caldwell and Maurice Mclnerny, 
assistant United States Attorneys for the District of Columbia 
appeared for the Government and Messrs. Levi H. David and 
J. Benjamin Simmons appeared as counsel for the defendant. 

Whereupon, before the calling or examination of talesmen 
summoned as jurors, the defendant, by his counsel, moved the 
Court for a severance of the two counts of the Indictment, and 
to require the Government to elect upon which count the de¬ 
fendant will be first separately tried, in order that the defend¬ 
ant should not be compelled to be tried on both of said counts 
at the same time in one trial, upon the grounds that the first 
count of the Indictment charges the defendant with murder 
in the second degree of one Edna Mitchell, on June 22. 1940. 
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and the second count charges the defendant with murder in 
the second degree of one Joseph Nappo, on June 22, 1940; 
that said two counts allege separate, independent, and uncon¬ 
nected acts and transactions and that to try the defendant for 
two separate alleged crimes of murder in the second degree 
in one trial, the defendant will be embarrassed and confounded 
in his defense. 

Whereupon, the following occurred: 

The Court. I think in this situation the only intelligent 
thing the Court could do would be to decline the motion for 
a severance at this time, and then, if in the course of the evi¬ 
dence it should appear to the Court that they are so uncon¬ 
nected or different one from the other, I should 
.39 order a severance at that time. 

Mr. David. It would be too late. 

The Court. It might. 

Mr. David. You could not get it out of the minds of the 
jurors. 

The Court. I might have to force them to elect at that 
time. 

Mr. Caldwell. If Your Honor please, I would like to know 
whether this motion that is being made is a motion to quash 
the indictment or whether it is a motion to make the prose¬ 
cution elect which of these counts it shall try on. 

The Court. No. 

Mr. David. No. It is a motion for a severance. 

Mr. Caldwell. Then I would like to read one more para¬ 
graph which will help Your Honor in just such a situation as 
this. 

The Court in that case said this (referring to Pointer vs. 
United States, 151 U. S. 396): 

“The indictment showed that the two murders were com¬ 
mitted on the same day, in the same county and district, and 
with the same kind of instrument. These facts alone justi¬ 
fied in forebearing, at the beginning of the trial, and before 
the facts were disclosed, to compel an election by the prosecu¬ 
tion between the two charges of murder.” 

Also in the same case, after the evidence was in and the de¬ 
fendant had testified in his own behalf: 

“The wisdom of the Court became manifest; for it appeared 
that the two murders were committed at the same place, on 
the same occasion, and under such circumstances, that the 
proof in respect to one necessarily threw light on the other.” 

If Your Honor please, I may also say on this point insofar 
as it affects the witnesses, that I intend to prove the first count 
and then taike up the second count; so there should not be any 
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difficulty. I will take up the first count first and then the sec¬ 
ond. I do not think the witnesses should be made to stay 
here. 

The Court. The only question is as to whether a severance 
is to be had. We could then excuse those you are not going 
to use. 

Mr. David. Let me read this: 

“While recognizing as fundamental the principle that 
40 the Court must not permit the defendant to be embar¬ 
rassed in his defense by a multiplicity of charges em¬ 
braced in one indictment and to be tried by one jury, and while 
conceding that regularly or usually an indictment should not 
include more than one felony, the authorities concur in hold¬ 
ing that a joinder in one indictment, in separate counts, of 
different felonies, at least of the class or grade, and subject to 
the same punishment, is not necessarily fatal to the indictment 
upon demurrer or upon motion to quash or on motion in arrest 
of judgment, and does not, in every case, by reason alone of 
such joinder, make it the duty of the court, upon motion of 
the accused, to compel the prosecutor to elect upon what one 
of the charges he will go to trial. The court is invested with 
such discretion as enables it to do justice between the govern¬ 
ment and the accused. If it be discovered at an time during 
a trial that the substantial rights of the accused may be preju¬ 
diced by a submission to the same jury of more than one dis¬ 
tinct charge of felony among two or more of the same class, 
the court, according to the established principles of criminal 
law, can compel an election by the prosecutor. That discre¬ 
tion has not been taken away by section 1024 of the Revised 
Statutes. On the contrary, that section is consistent with the 
settled rule that the court, in its discretion, may compel an 
election when it appears from the indictment, or from the 
evidence, that the prisoner may be embarrassed in his defense, 
if that course be not pursued.” 

The Court. That is precisely what I was about to say, 
but perhaps not with clarity that that opinion states. 

I would like to say that I am quite clear that under an in¬ 
dictment that charges two crimes of comparative similarity 
and identity of time, that this Court could not in its discre¬ 
tion at this time grant a severance, but should it develop 
during the course of the evidence that they are not so con¬ 
nected as to justify their consolidation in this case, or some 
injury being done to the defendant by submitting them to 
the jury, why it would then become the duty of the Court to 

28 "> 902—41 - 3 
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take such action that may seem necessary, even to requiring 
an election, and this is the course I shall take. 

So, it seems to me that I cannot grant a severance. Of 
course, as I say, should it develop during the evidence 

41 that both cases should not be submitted to the jury, 
I must then take some action that would preclude that 

from happening. 

Mr. David. In order to get the record clear, may I note an 
exception at this time? 

The Court. Yes, but you just stated the authority that it 
seemed to me requires the action that I am taking. 

Mr. David. Of course, your Honor allows me an exception. 

Whereupon, by direction of the Court, talesmen, who were 
summoned to act as jurors, appeared before the Bar and were 
duly sworn on their voir dire, separately, and were examined 
in respect to their competency to act as jurors in this case. 
Some were excused for cause. The Government exercised one 
peremptory challenge. The defendant exercised ten (10) 
separate peremptory challenges. There being twelve jurors 
sitting in the jury box, the Government by its counsel, an¬ 
nounced to the Court that it was satisfied with the said jurors 
and thereupon, the defendant, by his counsel, objected to juror 
Weems G. Franklin, who constituted one of the said twelve 
jurors then sitting in the box, on the ground that the defendant 
was entitled to peremptorily challenge said Weems G. Frank¬ 
lin, and further that the defendant was entitled under section 
918, 1924 D. C. Code (Title 6, sec. 366, 1929 D. C. Code) to a 
total of twenty (20) peremptory challenges in respect to both 
counts of the Indictment, or to ten (10) peremptory challenges 
in respect to each count of the Indictment; that said Weems 
G. Franklin was objectionable to the defendant, and the de¬ 
fendant peremptorily challenged him, but the Court overruled 
said objection of the defendant, holding that the defendant 
was entitled to only ten (10) peremptory challenges on the two 
counts of the Indictment, and the Court ruled that Weems G. 
Franklin should sit as a juror in the case, notwithstanding the 
objection of the defendant to him, to which ruling of the Court 
the defendant, by his counsel, duly noted an exception, which 
was entered on the minutes of the Court. And the said 
Weems G. Franklin, together with eleven other jurors, was 
sworn as and they constituted the jury in this case. The said 
Weems G. Franklin became and was the foreman of the jury. 

Thereupon, after counsel for the Government made an open¬ 
ing statement to the Court and the jury, the Govem- 

42 ment produced Dr. C. J. Murphy as a witness, who, 
after being sworn, testified, in substance, as follows: 
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I am the deputy coroner of the District of Columbia, and 
as such I have performed many autopsies. It was stipulated 
by counsel for the defense that the witness is a qualified expert 
to perform autopsies. 

On June 23, 1940, 10:30 a. m., I performed an autopsy on 
the body of one Joseph Nappo at the District Morgue, who 
was identified to me by the name of Joseph Nappo. 

The body was a white male, 59 years of age, weighing 155 
pounds, height 5 feet, nine inches. 

The body was unclothed at the time of its admission to the 
morgue. He had brush burns about both knees, the entire 
right side, both ankles. From the abdomen to the lower chest 
he had brush burns to the left side of the face, nose, and 
upper lip and chin. He had a hemorrhage under the scalp. 
He had a black eye on the left side, and a fracture of the 
middle fossa. Five ribs on the right side from the fifth down 
were fractured. Four ribs on the left side were fractured, 
displaced anteriorly, puncturing the lung on that side. The 
liver was ruptured and lacerated; almost ground up. That 
is on the right side. His spleen, located on the left side of 
the body in the same fossa as the right, was likewise ruptured 
and lacerated and there was a large amount of blood in the 
abdominal cavity. The diaphragm, the muscle separating the 
abdominal cavity from the chest, was ruptured and there was 
a large amount of blood contained in the chest cavity. There 
were marks across the upper abdomen and also the chest wall, 
as though a wheel had passed over this body in an accident. 
The cause of death was a fractured skull, a crushed chest and 
crushed abdomen. A determination of the internal viscus 
showed the cause of death as hemorrhage and shock. S speci¬ 
men of the blood was submitted to the D. C. chemist and the 
report of that as received was negative for alcoholic content. 
That meant he had not been indulging in alcoholic beverage 
to any extent at all. 

There was no cross examination of Dr. C. J. Murphy. 

The Government next produced Dr. A. Magruder MacDon¬ 
ald as a witness, who, after being sworn, testified, in substance, 
as follows: 

I am the Coroner for the District of Colombia, and have 
served as Coroner for the District of Columbia for 
43 eight years; deputy prior to that; I have been associ¬ 
ated with the office since 1920; have had occasion to 
perform many autopsies. It was stipulated by counsel for the 
defense that the witness is a qualified expert to perform 
autopsies. 


I 
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On July 2, 1940, 2: 00 p. m., I performed an autopsy on the 
body of one Edna Mitchell. 

The body was a colored female woman, weighing 198 
pounds; five feet three and a half inches tall and about 44 
years of age. 

From an examination of the body there was disclosed that 
there was a cast on the lower left extremity. A removal of 
the cast showed she had a fracture of the spine of the tibia, 
one of the bones in the leg just below the knee. On continu¬ 
ing the examination we found that a clot had formed in the 
pulmonary artery, and this was the direct cause of her death 
as a result of the fracture of the spine of the tibia. This clot 
caused death because the blood goes through the pulmonary 
artery from the heart to the lungs so that the blood can be 
aerated as it goes through the lungs, and the presence of a clot 
in that locality obstructs the flow of blood, causing death 
within five or eight minutes when the clot is completed, as it 
was in this case. Pulmonary emboli follow injury of the long 
bone, and usually the procedure in the formation of the clot is 
due to the liquefaction of fat in the bone marrow, and as this 
liquid gets into the circulation, it causes an obstruction to 
the circulation of this locality, producing this pulmonary em¬ 
bolus and this clot was the direct result of the breaking of this 
bone in the leg. 

On cross-examination the witness (Dr. MacDonald) testi¬ 
fied she received the injury two weeks prior to her death as 
a result of being struck by an automobile at Twelfth and H 
Streets Northeast. She was transferred from that point to 
Casualty Hospital. She remained there for a number of days 
and then was returned to her home. Her body was taken 
from her home at Twelfth Street Northeast by the attend¬ 
ants at the Morgue. The fracture of the spine of the tibia 
was the only personal injury she received and there w’ere no 
other marks on her body. 

The Government’s next witness was Merrill Cole, who tes¬ 
tified substantially as follows: 

I am employed at the Morgue and have been so employed 
for approximately three years, and the body of Joseph 
44 Nappo was identified to me by one Felice Caprino and 
the body of Edna Mitchell was identified to me by 
one Charles Mitchell and I in turn identified the two bodies to 
Dr. Rosenberg and Dr. Murphy and identified the bodies also 
to Dr. MacDonald. 

There was no cross-examination of this witness. 
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Whereupon, the Government called as a witness, Felice Cap- 
rino, who testified that he had known Joseph Nappo for six 
or seven years and he identified the body of Joseph Nappo at 
the morgue. 

There was no cross-examination of this witness. 

The Government then called Charles Mitchell as a witness, 
who testified that he lived at 814 Twelfth Street, Northeast, 
and Edna Mitchell was his wife and he identified her body at 
the morgue to the Morgue master. 

There was no cross-examination of this witness. 

The Government next called as a witness, Oscar D. Bacon 
who testified substantially as follows: 

I am employed as a gas station attendant at the Riverview 
Service Station, located at Sixth and N Streets, Southwest, 
Washington, D. C. and have been employed there since April 
1, 1940. I knew Richard S. Nestlerode and have known him 
for about six months. I saw him on Saturday afternoon, June 
22, 1940, around two o’clock when he came to the filling station 
where I am employed. He came in to get a grease job on his 
car and I told Mr. Douglas to go ahead with the grease job and 
oil change, which he did. In the meantime, Dick (Nestlerode) 
asked me if I wanted a drink and I took a small drink out 
of a bottle in a paper bag. I could not see the trade name on 
the bottle, but it tasted sweet, like brandy. It was in a pint 
bottle. I talked to Nestlerode and he talked as if he had had 
a couple of drinks when he came in the station. I could smell 
it on his breath. He was not staggering. He could talk in¬ 
telligently. He also talked to Mr. Doyle, Mr. Douglas and the 
colored fellow that work at the service station. He left the 
station about three o’clock. 

At this point, the witness was asked to identify a map of 
the District of Columbia, prepared by the District Surveyor, 
with certain streets marked in, and said map was marked 
United States Exhibit 1 and received in evidence as the coun¬ 
sel for the defendant offered no objection. 

The witness then pointed out the location of the gaso- 
45 line service station where he is employed. 

Upon cross-examination the witness (Mr. Bacon) 
testified substantially as follows: 

I did not see Mr. Nestlerode when he drove into the sta¬ 
tion. Dick (Nestlerode) got a grease job on his car w’hich took 
about 20 to 25 minutes, and he also got an oil change. Dick 
told the colored man that works there he also wanted a wash 
job and the colored man told Nestlerode if he would go to sleep 








36 


RICHARD S. NESTLERODE VS. UNITED STATES 


in the car he would wash his car but I did not attempt to get 
Nestlerode to get into the back seat of his car and go to sleep. 
I did not see him when he left the station but to the best of 
my knowledge it was around 3 o’clock. At this point of the 
cross-examination of the witness by Mr. Simmons the follow¬ 
ing occurred: 

Q. The last time you saw him before he left that station, 
would you say at that time you would think it was advisable 
i for him to get in his car and take a nap? 

A. I wouldn’t say, because he wasn’t staggering; he wasn’t 
talking any nonsense. 

Q. You thought he was sober? 

A. You would not say a man who was drinking was sober, 
but he wasn’t drunk. 

On redirect examination by Mr. Caldwell for the Govern¬ 
ment the witness stated the name of the colored man re¬ 
ferred to in the cross-examination to be Pop Bedford. 

The next witness for the Government was Dr. N. F. Vander 
Barkett, who after being sworn, testified, substantially as 
follows: 

I am attached to Emergency Hospital and have been there 
since June 15, 1939. I had occasion to treat Joseph Nappo at 
about 4:25 p. m. in the afternoon of June 22; he was brought 
into the emergency room at Emergency Hospital. He was 
brought to the hospital in a taxicab and my records show that 
he was brought to Emergency Hospital at 4:25 p. m. and I 
treated him for several different things; he was conscious, and 
in extreme pain; he had dislocation of the left hip, multiple 
contusions of the scalp and forehead and generally all over 
the body; he also had fractured ribs. 

46 He remained in the Emergency room until about 
6:40 or 6:40 when he was taken to the male white 
ward and put in bed. He stayed there until ten o’clock at 
which time he was pronounced dead. Dr. Fry, of the hos¬ 
pital, pronounced him dead at 10:20 p. m. of the same day. 

On cross-examination by Mr. David the witness testified 
that in his opinion Mr. Nappo died from surgical shock, 
whereupon Mr. David asked the witness this question: 

What do you mean by that, Doctor? 

A. W’hen there is any severe injury and a lot of pain, broken 
bones, and a possible head injury, as this man had a possible 
head injury, the body temporarily has lost—fluids are lost, 
and the nervous system can’t take that trauma; and many 
people die just from that. I think he would be placed in 
that category. Whether or not there was internal hemor- 
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rhage, and whether or not there was a brain injury, I don’t 
know, because I did not see the autopsy, if there was one. 

The witness also further testified that he was with Nappo 
only while the first-aid treatment was being given in the 
Emergency Room after w’hich Doctor Fry took charge of the 
case. 

The next witness called by the Government was Carroll H. 
Douglas, who, having been sworn, testified, substantially as 
follows: 

I am employed at the River View Service Station, Sixth 
and N Streets, Southwest and Oscar Bacon also works there. 

I w*as working there on June 22, 1940, and I recall seeing 
Richard Nestlerode there on Saturday afternoon, June 22. 
He drove in the station and said he wanted his oil changed. 

I pulled him over the motor pit, and I changed his oil. When 
I had taken the plug out, he pulled out a pint about two- 
thirds full, and I took a small drink of it. It was sweet 
whiskey, I didn’t like it, and I handed it back to him. He 
also told me he wanted the car greased and I greased it. I 
got busy, and he went in the office and paid his bill, and I 
didn’t see any more of him. I first saw him between one and 
two o’clock and I worked on his car about 25 or 30 minutes. 

I didn’t see him when he left. 

At this point the following occurred on the direct examina¬ 
tion with Mr. Caldwell asking the questions: 

Q. How did this man act? 

47 A. He didn’t act to be drunk. You could tell he had 
two or three drinks, though. 

Q. How could you tell that? 

A. The way he talked and acted. 

Q. How did he talk? What was there unusual about his 
talk? 

A. Oh, just kidding a little bit, talking and acting. 

Q. He was in a more cheerful humor than he usually was? 

A. Yes. 

Q. How long have you known this man? 

A. About three or four w’eeks. 

Q. Did he stagger? Did he have trouble getting around? 

A. No, sir; he didn’t. 

Q. You say you saw him drive the car in? 

A. Yes, sir. 

Q. W’as there anything unusual about the way he drove 
the automobile into the station? 

A. No; there wasn’t. 

Q. He drove the car up on the lift? 
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A. He drove it on the pit and then I changed the oil, and he 
pulled on the lift and I greased it. 

On cross-examination by Mr. Simmons the witness testified 
substantially as follows: 

Q. When he came into the station, did he come directly to 
you? 

A. No, he come up—right up towards the pit, and I drove 
him over the pit and changed his oil. He drove straight in 
the station from the driveway off of the street. I met him and 
asked him what he wanted, and he said, “I want my oil 
changed/’ and I changed the oil on the pit. The pit is facing 
the main driveway. 

Q. WTien did he offer you the drink? 

A. After he got over the pit and I taken the plug out, and 
while it was draining, I come back and asked him, “What kind 
of oil?” and that is when he offered me a drink. 

Q. Then you took a drink? 

A. Yes. 

48 Q. Was the bottle in a sack? 

A. It was in a paper bag. 

Q. How’ much was gone from the bottle? 

A. I didn’t notice. It was around about two-thirds full, I 
imagine. 

Q. You say the bottle was two-thirds full? 

A. Somewhere near like that. 

Q. Did you see the bottle, to see how much was gone from it? 

A. No, I didn’t. 

Q. Then, you are merely guessing at how much was gone? 

A. Yes. 

Q. How many drinks did you take? 

A. One. 

Q. How’ many drinks did Richard take? 

A. I just handed the bottle back; I don’t know whether he 
taken one then or not. 

Q. You didn’t pay any more attention to him? 

A. No. 

Q. Then, when did he get out of the car? 

A. When he got on the lift, and I lifted up in the air. We 
get everbody out of the car before we lift it up, and then he 
got out. 

Q. You ordered him to get out of the car? 

A. Yes. 

Q. In what condition was he when he got out of the car? 

A. He didn’t seems to be staggering, or anything. 

Q. He appeared to be pretty drunk, did he not? 

A. No, he didn’t. 
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Q. Would you say he had been drinking? 

A. Yes, sir. 

Q. You noticed that he had been drinking? 

A. Yes, sir. 

Q. You noticed that without smelling his breath, did you 
not? 

A. Yes. 

Q. What made you observe that about him? What did he 
do that made you observe that he had been drinking? 

49 A. Just the way he was talking. I don’t remember 
what he was talk’ about, or anything, but just the way 
he was talking. I could tell he had been drinking. 

Q. Did he talk intelligently? 

A. Yes, sir. 

Q. Did he talk normally? 

A. He was kidding about different automobiles—said one 
was—run faster than the other—kidding along like that. 

Q. He was kidding with you while you were working on his 
car? 

A. This was while I was changing the oil. 

Q. Then, you say, he went into the office to pay the bill?* 

A. Yes, sir. 

Q. When he came back, did you have any further conversa¬ 
tion with him? 

A. No, I didn’t. 

Q. Mr. Douglas, Mr. Nestlerode had been cheerful on other 
occasions, had he not? 

A. Yes. He doesn’t talk a whole lot, from what I know of 
him. I had been only watching him, I think, four or five times, 
in the times he had been dealing there. We wasn’t very well 
acquainted. At this time he seemed a little more friendly. 

Q. You observed from that that he had been drinking? 

A. Yes. 

Q. Mr. Douglas, you testified that when you took this drink 
you did not like it? 

A. That is right. 

Q. What was there about it that you did not like? 

A. Some sweet whiskey. I don’t know exactly what it was, 
whether it was peach brandy or apricot—just a drink I don’t 
like. 

Q. Did Mr. Nestlerode leave the station on foot while you 
were working on his car? 

A. I couldn’t tell you; I wasn’t paying any attention to him. 

Q. Did you see Mr. Nestlerode with a bottle of whiskey? 

A. He had a bottle of whiskey when he offered me a drink. 
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Q. Did he offer you a drink of brandy or a drink of 
whiskey? 

50 A. It was a drink of brandy. It was sweet brandy. 

Q. Sweet what? Sweet meaning whiskey? 

A. It w*as either apricot or beach brandy; either one of the 
two. 

Q. Did he also have a bottle of whiskey in addition to that 
bottle? 

A. No. he didn't. 

Q. Did he later on offer you another drink? 

A. No, he didn’t. 

Q. Did you see Mr. Nestlerode when he left the station? 

A. I did not. 

Q. Did you believe him to be in a fit condition to drive an 
automobile? 

A. Not when I worked on his car. 

Q. You did not think he was in a fit condition? 

A. No. 

Q. Tell the jury why you did not think he w*as in a fit 
condition. 

A. Oh, no; I didn’t mean—He seemed like he was all right 
to drive the automobile when I finished his car—finished 
greasing it. He wasn’t staggering, and he didn’t seem to be 
drunk enough not to be driving his automobile—that is, when 
I finished the car. I don’t know how much longer he stayed 
there, because I got busy, and I didn’t pay any more attention. 
I didn’t even notice him leave. 

Q. Did you hear a conversation between Mr. Nestlerode 
and Pop Bedfore? 

A. No, I didn’t. 

Whereupon, the Government called as a witness Harry 
Nestlerode, who, after being duly sworn, testified, in substance, 
as follows: 

I live at 1227 Maryland Avenue, Northeast; have lived there 
about six months; I am married and have a couple of babies 
and am employed in the Navy Yard. I was living there Sat¬ 
urday afternoon, June 22 and my wife and children were home 
with me. My brother (Richard) visited us on that afternoon 
around four o’clock, but I am not sure about the time. 

At this point, upon direct examination by Mr. Caldwell 
for the Government the following occurred: 

51 Q. How do you place the time as being around four 
o’clock? 

A. Well, we had had dinner about one-thirty, and I was 
doing some painting in the house, and I did quite a bit before 
he came. I didn’t exactly notice the time. 
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Q. But it is your best estimate that it was around four 
o’clock; is that right? 

A. Yes. 

Q. Will you tell us just what he said or did at that time 
when he came into the house? 

A. Yes. sir. I was on the stairway, painting the stairs, and 
my wife came running in the house and said that—to come 
out there and take care of Dick; he was acting like he was 
crazy, or something, trying to get the little girl and take her 
away. 

Mr. David. A little louder; I can’t hear you. 

By the Court; 

Q. You must keep your voice up, Mr. Nestlerode, if we are 
to profit from your testimony, because the jury wants to know 
what you are saying. 

A. My wife came running in the house there and told me 
I would have to go out and do something about my brother; 
that he was trying to get my little girl to go off with him; 
and said to get him out of there, he was crazy, and she didn’t 
want to have him in the house. 

By Mr. Caldwell : 

Q. Did you go outside? 

A. Yes, sir. 

Q. Where did you find him, or where did you see him? 

A. He was in the yard. 

Q. W’hat was he doing? 

A. Well, I don’t know. Ail those things happened so fast, 
I didn’t know just exactly what he did do. 

Q. Did he have your child, or was he trying to take your 
child? 

A. Well, he didn’t have hold of her then, but my wife—she 
was going to call the police. I tried to get her to let me bring 
him in and put him to bed, and she said she was going to 
call the police if I didn’t get him away from there. She wasn’t 
going to have him in the house. She was scared of him. 

I tried to get him to go back to the car, then. 

52 At this point Mr. Caldwell had the witness leave 
the stand and point out on the map the location of 
the witness’ home and also point out where the defendant 
parked his automobile; the witness stating the automobile 
was parked between his home and Thirteenth Street on Mary¬ 
land Avenue. The witness then returned to the stand and 
Mr. Caldwell continued the direct examination as follows; 

Q. Did you have any talk with your brother? 
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A. Well, I wasn’t necessarily talking to him, I was talking 
to my wife most of the time, trying to get her to let me 
bring him in the house and put him to bed. 

Q. Did you ever bring him into the house and put him 
to bed? 

A. No; she wouldn’t let me. She stood inside the door and 
liad the screen door closed and wouldn’t let either one of us in. 

Q. Did he want to go into the house? 

A. No; he wanted me to go some place with him. 

Q. Did he say where he wanted you to go? 

A. No; I couldn’t find out what he wanted or where he 
wanted to go. 

Q. What kind of humor was he in? 

A. Well, he didn’t seem—I don’t know” he just wanted me 
to go with him. That is about all there was to it. 

Q. Did he tell you why or where? 

A. No; I never did get out of him what he wanted. 

Q. Did he ask you for any money? 

A. No, sir. 

Q. Did he mention anything about liquor? 

A. No, sir. 

Q. By the way. was his condition such that you would say 
he was under the influence of liquor? 

A. Well, there was something wrong with him; I couldn’t 
swear what it was. I never did see him in that condition 
before. 

Q. Did you get close enough to him to smell his breath? 

A. Well, I guess I was, but I never noticed anything. 

Q. You never noticed any liquor on his breath? 

52 y» A. I was thinking about trying to get the thing set¬ 

tled without getting the police, and I wasn’t thinking 
about anything like that. 

Q. You wanted to smooth over this difficulty with your 
brother and your wife without calling in the police? 

A. Yes, sir. 

Q. How long would you say he was there at your house? 

A. Oh. I wouldn’t have any idea; fifteen minutes, probably. 

Q. Fifteen minutes? 

A. Probably. 

Q. He did finally leave? That is right, isn’t it? 

A. Well, I don’t know just how he did get away from there. 

Q. You didn’t see him drive away? 

A. No. I didn’t see him leave. I went up to the car with 
him, and then my wife came up there. The little girl fol¬ 
lowed us, and she came after it, and I thought she was coming 
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up there to make another scene, and I went back to stop her. 
I had the keys at one time; I don’t know how he got them. 
Q. You say you had the keys to his car at one time? 

A. Yes, sir. 

Q. But he at some time or other got them? 

A. I don’t know whether I left them in the car or dropped 
them or what happened. 

Q. Finally there came a time when he w*as no longer there? 
At least, you can say that? 

A. When I got her back to the gate, I looked around, and 
he was gone. 

Q. Was his car gone? 

A. Yes, sir. 

Q. Do you know which way he drove off? 

A. No, sir. 

Q. You don’t know whether or not he drove up Thirteenth 
Street? 

A. No, sir. 

Q. That was, you say, around four o’clock or shortly after¬ 
ward? 

A. Yes. 

Q. What did your wife say to you about him in his pres¬ 
ence? We shall have to limit it to what she said to 

53 you when he was there—when Richard was there. 
What did she say about him? 

A. She just said she wasn’t going to have him in the house; 
and the way he was acting, she was scared of him. 

Q. Did she say why she was not going to have him in the 
house? 

A. She said he was crazy and acted like a maniac. 

Upon cross-examination by Mr. Simmons the witness testi¬ 
fied substantially as follows: 

I moved to the District of Columbia around December 26, 
1939, and my brother, Richard, lived with me from then until 
about April of this year, when he moved to Virginia. Rich¬ 
ard came to my home around four o’clock on Saturday, June 
22, 1940; there were no cars parked in front of my house, and 
Richard parked his car approximately halfway between my 
house and the corner, which was about three or four doors 
down. At this point upon the cross-examination by Mr. 
Simmons, the following occurred: 

54 Q. Did your wife call your attention to his being 
there? 

A Yes 

Q. What did she tell you? 
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A. She came running in the house there and told me to 
get him out of there, he was acting crazy, and she was scared 
of him. 

Q. Your wife said she was afraid of him?* 

A. Yes. 

Q. You say she threatened to call the police? 

A. Yes. 

Q. Did she make an active attempt to call the police? 

A. Yes, sir. 

Q. What did she say? 

A. She went through the house and went out on F Street to 
go over to one of the neighbor’s place. 

Q. You have mentioned that your brother tried to take the 
child away. Did you see that? 

A. No. sir. 

Q. What was said about the child? Did your wife tell you 
that? 

A. Yes. 

Q. W’hat did she tell you? 

A. She told me he was trying to take Jerry out—get Jerry to 
go off with him. 

Q. Had he tried to get you to go off with him? 

A. Yes. sir; he wanted me to go some place with him. 

Q. Did he tell you where he wanted to go? 

A. No; he wouldn’t tell me. I asked him right before where 
he wanted to go, and he wouldn’t tell me; he said he would 
tell me when we got going. 

Q. How long was he there at your house? 

A. I don’t know* for sure; about fifteen minutes. I guess, 
maybe twenty; I don’t know. 

55 Q. You did not believe he was in proper condition to 
drive that automobile; is that correct? 

A. I knew he wasn’t in any condition to drive it. 

Q. Why? 

A. Well, he looked so funny. 

Q. How’ did he look? » 

A. Oh, he had a very—whiteness around his eyes. His eyes 
was very white—that is, around this portion of them [indicat¬ 
ing]—and his nose was skinned. I don’t know; he didn’t act— 
You couldn’t talk to him about anything. He wouldn’t tell 
you anything. He just w’as like—I don’t know—a man in a 
daze, or something. 

Q. You say his nose was skinned? 

A. Yes, sir. 

Q. Was it bleeding? 
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A. Well, it kin <7 of had—No, it wasn’t bleeding; it was just 
peeled. 

Q. As best you can, describe to the jury the condition of his 
nose. 

A. Well, I don’t remember which side it was, but there was 
a place skinned big enough that you could put your thumb 
against it—probably what your thumb would touch when you j 
touched something. I would say like something had 
56 peeled it. 

Q. You say you took the keys away from Richard? 

A. Yes, sir. 

Q. Did you take them away from him, or did you take them 
out of the car? 

A. I took them out of the car. 

Q. Then, he got the keys back again? 

A. Well, I don't know for sure. Things happened so fast, I 
don't know just what I did with them. I told him that I would 
go with him if he would let me drive. I don’t know whether, 
now, I put them back in before I took my wife back to the 
house, or what happened. 

Q. On this occasion, Mr. Nestlerode, was Richard drunk or 
sober? 

A. I couldn’t swear that he was drunk. 

Q. Then, what do you attribute his condition to? 

A. Well, I don’t know; I never did see him that way before. 

Q. You testified that he acted like a maniac. I should like 
to know and should like to have the jury know what you meant 
by that. 

A. Well, I don’t know. He just came in there and told me 
I had to go with him. and—I don’t know; he wouldn't explain 
himself, or nothing. He got me by the arms and pulled me 
out by the coat, and I came back in and told my wife I had to j 
go with him and see what he wanted, and she didn’t want 
me to go. He just kept on at me, and still he wouldn’t tell 
me anything. 

Q. Did you ever see him in that condition before? 

A. No, sir. 

Q. Had you seen him on previous occasions when you knew 
he was drunk? 

A. One or two. 

Q. How did he act on those occasions? 

A. Well, he acted all right. I never had any fault to find 
with him. He was staying there at the house. Not any more 
than any other fellow would act when he was drunk. He was 
nice enough around the house. 


I 
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Q. On this occasion, when Richard was at your house on 
1 June 22nd, Saturday afternoon, about four o’clock, did he 
appear to you to be drunk or doped? 

A. He acted more like he would be doped than drunk. 

57 By Mr. David: 

Q. A little louder. 

A. He acted numb. He acted more like a dope, to my mind, 
than a drunk. That is the way he appeared to me. 

By Mr. Simmons: 

Q. How did you arrive at that conclusion? 

A. I have handled several cases in the service where a man 
was doped up and messed around a while and put them in jail 
and locked them up, and I have handled drunks. They arc 
always raving, and you could tell them from a drunk right off 
the bat. 

Q. When you talked to Richard, did he appear to know what 
you were saying to him? 

A. I couldn’t tell. He never would answer my questions. 

Q. Do you mean by that he offered no response to your ques¬ 
tions? 

A. No. he just would stare. He wouldn't look at you and 
then look away; he would just stare and look like his eyes 
was closed. 

Q. How did his eyes look? 

A. White and staring at you. 

Q. You have never seen him in that condition before? 

A. No. sir. 

Q. Is Richard an habitual drunkard? 

A. No. I don’t think so. 

Upon redirect examination by Mr. Caldwell, the following 
occurred: 

Q. In your testimony you referred to the fact that you had 
handled some dopes and some drunks in the service. Do you 
refer to the Army service? 

A. The Marine Corps. 

Q. Did you have any medical training? Were you a medical 
officer, or did you have any medical training? 

A. No, sir. They came into the guardhouse, and they acted 
queer—funny-like, and we would take them to the medical 
officer, and he would pass on them. 

Q. But you yourself had no medical training in the handling 
of inebriates or dope addicts? 

58 A. No. I just had a chance to arrest them. When 
I arrested them, I taken them to the medical officer. 
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The Government thereupon produced Anna Nestlerode as a 
witness, who, after being duly sworn, testified substantially as 
follows: 

I am the wife of Harry Nestlerode, who lives at 1227 Mary¬ 
land Avenue, Northeast, and I am the sister-in-law of Richard 
Nestlerode, the defendant, and at this point the following oc¬ 
curred; upon direct examination by Mr. Caldwell: 

Q. Do you recall an incident at your home on Maryland 
Avenue on Saturday afternoon, the 22nd of June, about four 
o’clock, when Richard came there? 

A. Yes, I remember. 

Q. Just tell us in your own words what happened when 
you first saw Richard and what you said to him. 

A. Well, when I come in, my little girl was playing in the 
yard, and he reached down to pick her up, and I saw that 
there was something the matter with him, and I asked him 
not to touch her, and he looked at me so wild, if I should 
say. and 1 called my husband, and he asked him two times 
not to pick her up, and I was scared of him, and 1 started to 
go call the police. When I went out, went out of the back 
door, my husband come out there and said not to bother, that 
he was leaving; and when I come back, he was going out of the 
gate. 

Q. Do you mean that Richard was going out the gate? 

A. Yes. 

Q. Where did he go? 

A. Well, he had his car parked, I would say, three or four 
houses from mine down the street, and he was going down to¬ 
ward his car. 

Q. Did you see him get into his car? 

A. Yes. 

Q. Which way did he drive off? Did he come this way, or 
west on Maryland Avenue [indicating], or did he go that way, 
or northeast [indicating]? 

A. He went up, I guess. 

Q. Northeast, toward Thirteenth Street. 

A. Yes. 

59 Q. Do you know whether he continued on or turned 
left at Thirteenth Street? 

A. No, I couldn’t say that. 

Upon cross-examination by Mr. Simmons the following oc¬ 
curred : 

Q. Mrs. Nestlerode, Richard has lived with you and your 
husband, has he not? 

A. Yes. 

285902—41-4 
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Q. For how long a period of time? 

A. Well, it was last November when he came to our house, 
and I don’t remember the exact time when he left there. He 
had left my house about a month, I would say. 

Q. When you saw Richard on this particular day—that is, 
Saturday June 22nd, about four p. m.—where were you when 
you first saw him. 

A. I was in the front room—my front room. 

Q. Where was he? 

A. He was in the yard—was walking in the yard. 

Q. Did you see him or hear him? 

A. W’ell, I seen him whenever he came walking in, and the 
little girl was just right inside the gate, and he stooped down 
to pick her up, it looked like. 

Q. W’hat did he say? 

A. He didn’t say anything. I said, “Don’t pick her up.” 
and he just raised up and then looked at me so wild, and he 
was just as white around his eyes. That is what scared me. 
I never saw him in that condition before. 

Q. Was it the look in his eyes that made you say he looked 
like a wild man? 

A. His actions. 

Q. Describe his eyes as best you can, Mrs. Nestlerode. How 
did his eyes look? 

A. Just like a crazy man. 

Q. Did he have a stare in his eyes? Is that what you mean? 

A. Well, I don’t know about the stare. I know he was so 
white-looking around his eyes. 

60 Q. When he attempted to take the child, you pro¬ 
tested and told him not to do that? 

A. Yes. 

Q. He seemed to have no reaction to what you were saying 
to him? 

A. He acted like he didn’t know what I was saying to him. 

Q. W’hen you said that to him, he made no response? 

A. No. 

Q. Then, when did your husband come into this affair? 

A. W’ell, the second time when he reached down to get the 
baby, that is when I called my husband—kept telling him to 
come on down. I thought he would take her off. 

Q. Then what did you do? 

A. Well, I just stood there until my husband come down. 

Q. I understood you to say that you went to call the police? 

A. Yes. 

Q. Did you tell your husband what you were going to do? 

A. Yes. 
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Q. What did he say about that? 

A. Well, I don’t remember him saying anything until I 
done started, and then he come to tell me that he was leaving. 

Q. He said who was leaving? 

A. Richard. 

Q. Your husband said that Richard was leaving? 

A. He said not to bother him; he was leaving. That is the 
way I understand it now. 

Q. Then, you did come back? 

A. Yes, when he told me. 

Q. You did not call the police? 

A. No. 

Q. When you came back, what was going on between Rich¬ 
ard and Harry, if anything? 

A. Well. I didn’t hear anything. It seemed like to me. the 
best I could understand, he was trying to tell him—he wanted 
to tell him something. He never could get at it. 

61 Q. Did you see Harry take the keys out of Richard’s 
car? 

A. Well, no; I couldn’t say that, for I was back up the street. 
Q. Did you hear Harry telling Richard to come into the ! 
house and go to bed? 

A. Yes. 

Q. What reaction did Richard have to that? 

A. When Harry would tell him to come into the house, he 
didn’t appear that he had any. I don’t know. 

By the Court: 

Q. I did not understand you. W’hat was that? 

A. He didn't act like he was going to come in. 

By Mr. Simmons: 

Q. Did he appear to know what Harry was saying to him? 
A. He didn’t act like it. 

Q. Why were you afraid of Richard? 

A. Because I thought he had gone nuts—crazy. 

Q. Had you ever seen him in that condition before? 

A. No; I didn’t. 

Q. Did he appear to you to be drunk? 

A. Well, he acted drunk and crazy, too. 

Q. Would you say he appeared to be doped or drunk? 

A. Well, I would think he was more than drunk, and I have 
seen plenty of drunks. 

Q. When you say you think he was more than drunk, what | 
do you mean by that, Mrs. Nestlerode? 

A. I would think he was doped. That is what I think. 
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Q. You have stated that he acted wild. Explain that a 
little further. 

A. Well, he acted like someone who didn't know what he 
was doing. 

The Government next called Curtis McFarlane as a witness, 
who. after being duly sworn, testified, in substance as follows: 

I live at 1315 Levis Street Northeast: I am a milk-truck 
driver for M. C. Fairfax Dairy; I was not working on Saturday 
afternoon. June 22nd, 1940 and I was in the vicinity of 
62 Twelfth and H Street, Northeast, and I had stopped at 
the traffic light at Twelfth and H Street. Northeast: 
I was going West on H Street, my wife was with me in my 
automobile; my car was the second car back from the inter¬ 
section and while I was stopped waiting for the red light a man 
came up on the street car tracks beside me and ran through 
the red light and hit a lady. The lady was crossing from the 
north to the south corner of H Street; the light facing me was 
red. The lady was walking just where pedestrians are sup¬ 
posed to walk; she had the right of way on account of the 
traffic light, and he hit her and she went right back up over 
the car and fell right in the street not over four feet from 
where she was hit. The woman was a heavy, big looking 
colored woman; the man kept on going after he hit her. He 
went down H Street to Eleventh Street and turned north on 
Eleventh Street; I had pulled out of line and was following 
him and he went north on Eleventh Street but I went north 
on Tenth Street and when I arrived at Florida Avenue, he was 
about a half a block in front of me, he was driving a Ford 
V-S. We went straight up Florida Avenue to Eckington 
Place; we were going in a westerly direction; we both ran 
through a red light at Fifth Street and Florida Avenue. 

At this point of the direct examination by Mr. Caldwell, 
Ihe witness testified as follows: 

Q. How fast would you say you were going along Florida 
Avenue? 

A. Well, I was doing a little better than 60. I could not 
say what he was doing. 

Q. Were you gaining on him? 

A. No. 

Q. Were you losing? 

A. He was gaining on me. 

Q. He was going faster than you were going? 

A. Yes. 

Q. Because he was getting away from you? And the dis¬ 
tance between your cars was increasing? 

A. Yes. 
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Q. How do you know you were going 60? 

A. I saw the speedometer of my car. 

Q. This was a Saturday afternoon? 

63 A. Yes. 

Q. Were there any other cars on Florida Avenue on 
that Saturday afternoon? 

A. Yes; plenty of them. 

Q. How many? 

A. Plenty of them; I don’t know how many. 

Q. Did you stay on the right-hand side? Did he stay on 
the right-hand side all the time? 

A. Yes. 

The witness continuing to testify, said in substance: 

He made a right turn off of Florida Avenue and went up 
Eckington Place to R Street and I continued to follow him; 
we went out R Street and ran through a stop light at First and 
R Streets Northwest and went straight on across Florida Av¬ 
enue into Third Street; turned left off into Third Street and 
went toward Q street Northwest. 

At this point of the direct examination by Mr. Caldwell the 
following occurred: 

Q. Where did you go from there? 

A. Well, he slowed down and I pulled opposite him. We 
had already written down his number, and I told him he might 
just as well turn around; that I was going to turn him in. 

Q. Did he say anything to you? 

A. No. 

Q. Where did you write down his number? 

A. My wife wrote down his number. 

Q. Your wife was with you during this time? 

A. Yes. 

Q. After you told him he might as well turn himself in, that 
you had gotten his number, then what happened. 

A. He just stepped on the gas and went on. 

Q. Did he at any time come to a dead stop? 

A. No. sir. 

Q. How fast would you say he was going when you were able 
to pull alongside of him on Third Street? 

64 A. He was inside the speed limit then. I don’t 
think he was doing over 20. 

At this point the witness identified Richard S. Nestlerode 
as the person that was driving that car. 

Upon cross-examination of the witness by Mr. Simmons, 
he testified substantially as follows: 

I do not know how fast the defendant was going at the 
time he passed my car at Twelfth and H Streets Northeast. ! 
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I was in a position where I could see the car when it struck 
the lady and I did see the impact when it occurred. I think 
he struck her on the side like she was walking along and the 
lady was picked up by the impact and her body hurled back 
over the car and she landed about three or four feet (I could 
not say exactly) from where the car struck her. 

Then the witness recounted his following the defendant's 
car down Florida Avenue and turned right on Eckington 
Place to R Street Northwest and down R Street to Third and 
R Streets where the witness testified he pulled alongside the 
defendant’s car. 

At this point the witness testified as follows: 

By Mr. Simmons: 

Q. What was the distance between your car and the de¬ 
fendant’s car at the time you were talking to him? 

A. Oh, I would say a couple of feet. 

Q. And you were going how fast? 

A. About 15 to 20 miles an hour. 

Q. Did you get a good look at the defendant? 

A. Yes. 

Q. Did you observe anything unusual about the physical 
appearance of Mr. Nestlerode? 

A. Well, all I noticed was his hair was all bushed up, and 
he looked like he had on working clothes. That is the only 
thing I saw. I could not see anything else. 

Q. Did you notice a laceration or a scar or scratch upon his 
nose? 

A. No, sir. 

Q. Did he appear to be drunk or sober? 

65 A. I could not say. I have my opinion, but that is all. 

Q. What is your opinion as to whether he was drunk 

or sober? 

A. In my opinion, he looked like he was scared to death. 
That is the way he looked to me. 

Q. I am asking you the question: Did he appear to be 
drunk or sober? 

By the Court: 

Q. The question is: Did you form any opinion as to whether 
he was drunk or sober, and if so, why? 

A. Well I thought he was drunk; yes, sir. 

Q. Why? 

A. Well, from the way he was running or the way he was 
acting. 

Q. You mean the operation of the car? 

A Yes. 
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Q. The question now is: As you looked at him in that car, 
what was his appearance with respect to whether he was drunk 
or sober, or did you form that opinion? 

A. I could not say. 

Q. You can’t say? 

A. Because I don’t know. 

By Mr. Simmons: 

Q. Did his car appear to be under control as you were 
following him? 

A. Well, it was as much under control as mine was. 

Q. Did you have any near-collisions during this chase? 

A. Yes. 

Q. You did? 

A. Yes. 

Q. You almost hit someone? 

A. Yes. 

Q. Did Mr. Nestlerode almost hit someone? 

A. I don’t know; I was watching out for myself. 

Q. Then, would you say his car was under control? 

A. It seemed to be; yes, sir. 

The Government’s next witness was Mildred McFarlane, 
who after being duly sworn, testified in substance, as 
follows: 

66 I am the wife of Curtis McFarlane and I live with 
my husband at 1315 Levis Street Northeast; I was with 
my husband on Saturday afternoon, June 22, 1940, and at 
about four o’clock p. m. we had stopped for a stop light at 
Twelfth and H Streets Northeast. We were going out H 
Street but while we were stopped at the light a Tan Chevrolet 
came by us and struck a colored lady there and this car kept 
going. This car turned up Tenth Street toward Florida Av¬ 
enue and we went up Eleventh Street toward Florida Avenue 
and we saw this same car again on Florida Avenue and we 
followed it down Florida Avenue to Eckington traveling in a 
westerly direction. This car was about three-fourths of a 
block in front of us and we were going 60 miles per hour be¬ 
cause I looked at our speedometer and we were not gaining on 
the other car. We went down Eckington to R Street and at 
R Street and Florida Avenue there is a stop sign but we did 
not stop, neither did the other car and at Third and Q Streets, 
we pulled up even with this other car. I got a good look at 
the driver; he was a white man and he looked very pale, and his 
hair was setting up on his head. At this point the witness 
identified the defendant as the driver of the car she and her 
husband had chased on this occasion. I did not say anything 
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to the driver of the other car but my husband said to him, 
“Young fellow, you better turn around and go back because 
I have got your number.” I had his number; I wrote it down 
when we drove up opposite him. I wrote it down at my hus¬ 
band’s suggestion; the number is 55370. 

Upon cross-examination by Mr. Simmons, the witness tes¬ 
tified substantially as follows: 

I am sure it was a tan Chevrolet car. I could not tell how 
fast the car was going that struck the lady at Twelfth and H 
Streets Northeast, but the lady was hit by the right side of the 
radiator. It looked that way to me and I saw the actual im¬ 
pact. The lady was knocked about two feet above the radiator 
up in the air and I would say the lady was knocked eight or 
ten feet from the point where the car struck her. My husband 
and I followed this car and we were trying to catch this car 
“for his own good” and the witness explained that statement by 
saying “I think he would not have got in as much trouble if 
he had stopped then.” He was real white, and his hair was 
setting straight up on his head; he was really white 
67 looking. He appeared to be drinking, but I would not 
say he was drunk. 

Q. Did there come a time when you and your husband 
in your car pulled up alongside of the defendant in his car? 

A. At Third and Q Northwest. 

Q. Did the defendant’s car come to a stop? 

A. Not complete. 

Q. How far was the defendant’s car going at the time you 
had this conversation with him? 

A. Well, he was still moving; I don’t remember the exact 
speed. 

Q. Did your husband attempt to stop him? 

A. Well, he didn’t run in front of him or anything like that. 

Q. Did he ask him to stop? 

A. He did. 

Q. What was his response—the defendant’s response? 

A. He didn’t make any answer. 

Q. What else did your husband say to Mr. Nestlerode? 

A. That was all he said: “You had better stop and turn 
around and go back.” That is all he said. 

Q. Mrs. McFarlane, you testified that the defendant looked 
pale. Explain to the jury just what you mean by that. 

A. Well, he was real white, and his hair was setting straight 
up on his head; he was really white looking. 

Q. Did he appear to be conscious of what your husband 
was saying to him? 

A. I think he did. 
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Q. What was his answer to your husbands question? 

A. He didn’t make any answer; he just stepped on the gas 
and went on. 

Mr. Simmons. That is all. 

68 By Mr. Caldwell: 

Q. Mrs. McFarlane, in your answer to Mr. Simmons’ 
question, did you mean this man was driving like a drunken 
driver? 

A. At the speed he was going, he was making pretty good 
speed; he was a pretty good driver to drive through that 
traffic. 

Q. You would not say he was driving like a drunken driver? 
A. No. 

69 Mr. Caldwell called as the next witness for the Gov¬ 
ernment George B. McDowning, who, after being duly 

sworn, testified in substance, as follows: 

I live at 1315 S Street, Northwest; I work for a real estate 
company as a paper hanger. On Saturday afternoon, June 
22, 1940 I was in my car at Sixth and M Streets, Northwest. 
I was facing west on M Street and there was a truck imme¬ 
diately in front of my car and both the truck and my car 
were in the lane next to the center of the street and both the 
truck and my car were stopped waiting on a red light and a 
Ford car coming from behind my car hit a car that was parked 
at the curb and after this Ford car struck the car that was 
parked at the curb this Ford bounced off and hit my car in 
the rear. Then the Ford car was backed up and went be¬ 
tween my car and the curb, and went through the red light 
and continued west on M Street. It was a Ford V-8; I did 
not get the license number; there was only one white man in 
this Ford V-8. (At this point the witness stepped down from 
the witness stand and pointed out the defendant as the driver 
of that Ford V-8.) I followed this Ford V-8 car on down M 
Street and he ran through a red light at Seventh Street and I 
followed him and at Ninth Street he made a turn as though 
he was going to go up Ninth Street, but he did not go up Ninth 
Street, but turned back and continued on M Street; there 
was a stop sign at Ninth and M Streets for M Street traffic 
but this car did not stop for it and as he swung back on M 
Street he hit a man. As this car started to turn up Ninth 
Street and turned back into M Street it made sort of a half¬ 
moon turn and as he turned back into M Street he swung 
over to the wrong side of the street (left-hand side), and he 
hit a man about 20 or 40 feet from the corner. This man was 
crossing M Street from the north side to the south side of 
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M Street, and he was almost to the south side of M Street 
when he hit this man. At Ninth and M, I guess he was going 
about 30 or 35 miles per hour. He knocked this man up on 
the curb and he did not stop and neither did I. He continued 
going West on M Street, going at a terrific rate of speed, and 
I followed him traveling “from 50 to 55 miles an hour” on to 
Fourteenth Street and up to Thomas Circle. We both went 
around the wTong side of Thomas Circle (left-side) and I 
then followed him out Massachusetts Avenue to Scott Circle 
and he went around the wrong side of Scott Circle, and he 
went up Sixteenth Street and at Sixteenth and Q streets he 
hit a taxicab and backed up on the sidewalk, backed 
70 into some other car and I chased him up Q Street to 
Connecticut Avenue. He was going west out Q Street 
and Q Street is a one-way street for traffic going east. At 
Connecticut Avenue and Q Street a street car and his car 
crashed, the street car crashing into the side of his car and 
the impact turned his car completely around and although 
his car was going west his car was facing east after the col¬ 
lision with the street car. I believe his car struck another 
car as the impact turned it around. As we came down M 
Street I was making about 50 miles per hour and the first 
time I caught up with him was at Sixteenth and Q Streets. 
At Connecticut Avenue and Q Street, after the collision with 
the street car, he jumped out and ran up Connecticut Avenue; 
he was going north, and I took the chase up on foot, and 
some fellow coming down Connecticut Avenue with a taxicab 
jumped out of his cab and started after him, to head him off, 
and the defendant hit the cab driver and knocked him down, 
and continued to run and a policeman came up at that time 
and grabbed him and took him back to the corner at Con¬ 
necticut Avenue and Q Street. 

Upon cross-examination by Mr. Simmons, the witness tes¬ 
tified substantially as follows: , w.- 

At the time this car came to Ninth and M Streets and made 
the half-moon turn as though he was going up Ninth Street 
but instead continued back on M Street there was no traffic 
blockade to stop him from going up Ninth Street; and I don’t 
know why he turned back on M Street unless it was to shake 
me off his trail. (The witness was taken over matters cov¬ 
ered by the direct examination up to where the police officer 
arrested the defendant.) r.r. 

Q. Judging from the way Mr. Nestlerode drove his car, 
would you say he was drunk or sober? 

A. Well, that’s something I couldn’t say. When the pfficer 
had him back to the corner, it seemed as though he was like 
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a crazy man, or something. I wouldn’t say drunk. I 
wouldn’t say drunk because I don’t know. 

Q. You got close to Nestlerode, didn’t you? 

A. I got pretty close to him. 

Q. How did his eyes look? 

A. Looked like a wild man, it looked to me. 

Q. His hair was sticking up from his head? 

A. Yes. 

71 Q. George, after the cab driver and Mr. Nestlerode 
had engaged in this fight, how close did you get to 
Nestlerode? 

A. About the distance from the corner of this booth here 
over to the end of that, because the officer run up before 
the time I could get up close to him. 

Q. How many feet would you say that was? 

A. I guess about 15 feet from here over to there. 

Q. When the police officer came up to take charge of Nestle¬ 
rode, how close did you go to Nestlerode? 

A. I didn’t go any further, because the officer was turned 
around, bringing him back. 

Q. Did you tell the officer your experience in this case? 

A. Yes. 

Q. At that time how close were you to Mr. Nestlerode. 

A. Well, the officer had placed Mr. Nestlerode in the hands 
of somebody on the corner there, and he went to move 
or keep the people back from the gasoline that was all out 
in the street, and picked up a bottle of liquor. 

Q. Where was the liquor? 

A. Laying on the sidewalk, almost on the sidewalk. It was 
■close to the sidewalk. There w’as a sewer there. 

Q. Do you know where that liquor came from? 

A. I couldn’t swear where it came from. They say it 
eame from the car, but I couldn’t swear it came from the 
car, because I didn’t see it come from the car. 

Q. George, at the time the police officer was there and the 
taxi driver was there, you say, you were within 15 feet of Mr. 
Nestlerode? 

A: That is when—the cab driver didn’t come over to where 
the cop was right away. He didn’t go until after the cop had 
started back with Mr. Nestlerode back down to the corner 
where the accident occurred, and then he turned and placed 
Mr. Nestlerode over to somebody else. 

By the Court: 

Q. The whole question is, How close did you ever get to 
Mr. Nestlerode? 
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72 A. The closest I got to him was—I don’t know; I’ll 
say about five feet. I couldn’t get up there very good, 

because they had him on stretchers, or something, out there. 

By Mr. Simmons: 

Q. George, did you get a good look at his eyes? 

A. I looked at him pretty good, enough to see he was laying 
down on the stretcher. 

Q. Did you observe his face? 

A. Oh, yes; I looked at his face, all right. I remember him. 
Q. Based upon that observation, what would you say as to 
his condition? 

By the Court: 

What kind of condition? Sobriety? 

Mr. Simmons. Yes, your Honor, as to whether he appeared 
to be sober, wdld. or crazy. 

The WTtness. He looked to me as though he was wild, the 
way his hair was standing up on his head, and the w*ay his 
eyes looked, because he didn’t seem to be staggering, or any¬ 
thing. -when he was running, so I don’t see how he could be 
drunk. 

By Mr. Simmons: 

Q. Did he appear to be crazy? 

A. From the looks of his face, he appeared to be crazy. 

Q. Did he look to be doped? 

A. I couldn’t say, because I never been doped. 

Mr. Caldwell called as the next witness for the Government, 
Rex. P. Boatright, who after being duly sworn, testified in 
substance as follows: 

I live at 618 Ninth Street, Southwest; I am an automobile 
salesman. I was in my car on Saturday afternoon, June 22, 
1940, and I was headed west on M Street, Northwest, and I 
had stopped at a stop sign at Ninth and M Streets, Northwest, 
and a 1935 green Ford sedan came around me from the rear 
and went around to the left of me, and he made a turn as if to 
go up Ninth Street, but evidently changed his mind and circled 
back, and headed west on M Street. I w*as stopped right at the 
stop sign and I do not remember any other cars near or by 
me. The first thing that attracted my attention about 

73 this car, it came around the left-hand side of my car at 
a high speed and he proceeded out into the intersection 

and he swung as if to go up Ninth Street but evidently 
changed his mind and turned back on to M Street and headed 
west and about the center of M Street he hit a man that was 
approximately two feet past the center of the street, going 
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south (the man). The man was in the crosswalk. The front 
of the car hit him and it looked to me like it knocked him 
up in the air, partly.up and a little forward, and knocked him 
several feet forward down into the street. Then the front 
wheels ran over him, and he turned over and over underneath 
the car, and the rear wheels ran over him and threw him up 
on the curb—partly on the curb and partly in the street. I 
think both the left front and left rear wheels both went up 
over the curb a short ways, or up at least to the curb, and the 
man—well, probably the impact or the body underneath the 
car slowed the car down. The car didn’t stop dead, he slowed 
down and swung over to the right, back into M Street and 
continued west on M Street and I followed him all the way up 
Ninth, past Tenth, Eleventh, Twelfth. Thirteenth, and Four¬ 
teenth to Thomas Circle. He went right around Thomas 
Circle. (Upon Mr. Caldwell asking the witness again which 
way the car went around Thomas Circle, the witness again 
stated that the car went around on the right-hand side, which 
is the right side.) He then proceeded out to M Street again 
and continued west on M Street, past Fifteenth Street, and 
turned right at Sixteenth Street to Scott Circle. He went 
around the left-hand side of Scott Circle, which is the wrong 
way, and I was right behind him. There are two traffic lanes 
in that circle. We went up over the inner side and up on the 
sidewalk and missed the traffic—both of us. We went on 
around the circle and headed north on Sixteenth Street. Just 
past the circle, on Sixteenth Street, he collided with some auto¬ 
mobiles parked along the curb, parked along the right-hand 
side of the curb. At that time he was stopped dead still, so 
I pulled up alongside him, and I thought that would probably 
stop him, but he evidently backed away from this car a short 
way in order to clear his front wheel. I don’t know whether 
this happened between 0 and N Streets or L and P Streets, but 
it was just a short distance past the circle on Sixteenth Street. | 
He backed away from the car that he had his front wheels up 
against and proceeded north on Sixteenth Street. He turned 
left on Q Street, but I got cut off at Q Street as the 
74 traffic was so heavy. I recall there was a traffic light 
at Thirteenth and M Streets, and that light was red 
and he went through that red light, and the traffic lights at 
Thomas Circle were also red when we went through and I am 
pretty sure we went through a red light at Sixteenth and M 
Streets, but I don’t recall about the lights at Scott Circle. I 
did not get close enough to him to say anything to him until 
we went around the Circle at Sixteenth Street and on Sixteenth j 
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Street where he collided with the parked car I pulled alongside 
him attempting to block him in, but he pulled away. I saw 
this man that was driving this car and I could identify him. 
(At this point Mr. Caldwell had the witness identify the de¬ 
fendant as the person that was driving that car.) I estimate 
my speed along M Street to have been between 45 and 50 
miles per hour. 

At this point of the direct examination by Mr. Caldwell, the 
following occurred: 

Q. Mr. Boatright, from your observation of the way this 
man was driving, would you say he was driving as a drunken 
driver? 

A. Well, I wouldn’t say exactly he was drunk, sir. I was 
sober myself, and I had a very hard time keeping up with him 
and keeping behind him, without breaking through the traffic 
the way he was. 

Q. Did you notice any particular expression on his face when 
you saw’ him at the time you were stopped dead? 

A. When I w’as stopped dead alongside him, I could see his 
face very plainly. 

Q. Was there anything unusual about him? 

A. He had a very wild look about him. I would say he 
looked more like he was wild or temporarily insane, or some¬ 
thing, rather than drunk. 

Upon cross-examination by Mr. David the witness testified 
as follows: 

Q. Without going over the territory that has been gone 
over, Mr. Boatright, I want to ask you a few questions about 
how this man looked when you observed him. You got out 
of your car, didn’t you? 

A. No, sir; I didn’t get out of my car. 

Q. Was your car stopped? 

A. Yes, sir; I was stopped. 

Q. When Nestlerode’s car was brought to a stand- 
75 still how close were you to him? 

A. I was practically right up against him, within a 
couple of inches. My car was within a couple of inches of 
his car. 

Q. Your cars were side by side? 

A. Yes. 

Q. Were there others standing around? 

A. I don’t recall anyone that I saw standing around any¬ 
where. 

Q. Where was the particular spot where your cars were 
parked side by side? 
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A. Just a few feet, I would say—maybe 60 or 80 feet—north 
of the intersection, from the Circle. I can’t recall the name 
of the Circle. 

The Court. Scott Circle? 

By Mr. David : 

Q. Scott Circle? 

A. Yes. 

Q. You say that Nestlerode had a wild look? 

A. Yes, sir. His hair was standing up on end, and his face 
seemed to be very pale. It seemed to be a very wild look to me. 

Q. As though he were a crazy man? 

A. Yes, sir. 

Q. That is the way he appeared to you? 

A. Yes. 

Q. -What finally happened to Nestlerode? What did they do 
with him? Did you notice what happened to him? 

The Court. The witness has already testified that Nestle¬ 
rode went down Q Street and that he did not follow him any 
further. 

The Witness. I got lost—I mean I got cut-off at Q Street 
and Sixteenth. 

The Government next called as a witness, Henry Craven, 
who, after being first duly sworn, testified in substance, as 
follows: 

I live at 911 Twenty-fifth Street and I was standing on the 
Southwest corner of Ninth and M Streets, Northwest on Sat¬ 
urday afternoon, June 22, 1940. I saw some cars parked 
76 or waiting in the street for the traffic light to change 
and I saw this other car the one that ran over the man) 
come around those cars. This car was dirty and I could not 
tell what color it was, but it was a Ford and I do not know 
the model. This car came straight across, and there was a 
man crossing the street walking; he was coming from the 
North side of 9th Street crossing to the South side and he was 
down near the South curb when this car struck him. It 
knocked him up on the hood of the car, and the car passed me 
and the next time I saw the body it was under the car. The 
body was rolling under the car, and when the body stopped 
rolling it was partly on the curb and partly in the street. I 
could not identify the driver of that car. I do not know how 
fast the car was going through the intersection, but he had 
plenty of speed. 

There was no cross-examination of this witness. 
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The next witness called by the Government was Myrtle 
Frances Richardson, who after being first duly sworn, testified 
in substance as follows: 

I live at 900 M Street, Northwest. I saw an accident that 
happened at Ninth and M Streets. Northwest, on Saturday 
afternoon, June 22, 1940. I was sitting on my front steps, 
when I saw the man on top of the automobile, on top of the 
fender. My front steps face M Street. I was just sitting there 
.and when I happened to look up I saw this man on top of the 
radiator of the car. I don’t know what kind of car it was but 
it was a two seated car, closed type; I do not remember the 
color. The body of this man rolled down over the radiator 
•on the fender and right underneath the front wheel on the 
left-hand side, on the same side I was sitting on, and then the 
wheel rolled over him, and the body turned over and over two 
or three times, and then the back wheel ran over him. The 
car did not stop; it continued going west on M Street. I don’t 
know how fast it was going but the car was going awfully fast. 
The body landed finally on the south curb of M Street, on the 
same side I live on. 

There was no cross-examination of this witness. 

The next witness called by the Government was Margaret 
Muldoon, who after being first duly sworn, testified in sub¬ 
stance as follows: I lived at 911 M Street Northwest, on June 
22, 1940, and on Saturday afternoon of that date, around four 
o’clock I was standing on the top step of where I was living; 
my house is five houses from the corner of Ninth and M Streets. 
Northwest. I heard a screech of car wheels, and I looked up, 
and I saw* this automobile hit this man. At the time 
77 this man w’as struck he was crossing M Street, going 
South, and he was just about to step up on the south 
•curb when he was struck. It threw him up in the air, and he 
rolled over about, I will say, twenty or thirty feet, and the 
car ran over him on the curb and backed over the man’s body 
and over him for the third time. Both wheels went over him. 
It w*as a green Ford. I have never driven a car and don’t 
know exactly how fast he was going but at a great limit of 
speed. This car stopped, just for a second to back over the 
curb—to back over the man’s body. Just for a second over 
the curb, and it backed over the man, then this car continued 
west on M Street. I would not recognize the driver of that 
-car. 

There was no cross-examination of this witness. 

The next witness called by the Government was William 
Muldoon, who, after being first duly sworn testified in sub¬ 
stance, as follows: 
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I 

| 

I am the son of Margaret Muldoon, and I remember the 
accident at Ninth and M Streets last June; I was standing 
on the front steps of my home and I heard this car come 
around the corner. This man was walking across the street, 
and the car struck the man and threw him up on the front 
of the car, and when the man came down, he came in front 
of the wheel, and the car rolled over him. In doing so, it went 
up on the sidewalk; so, in order to get down, it had to run 
over the man again, and then drove away. The car was 
green. I saw a glimpse of the man’s face that was driving this 
car and I think I could identify him. (At this point the witness 
identified the defendant, as the driver of that car.) The 
car was going 50 miles an hour. 

Upon cross-examination by Mr. David the witness testified 
as follows: 

Q. Which way was he going 50 miles an hour? 

A. When it turned the corner it seemed to be going that 
fast, and when he w^as driving away, it was going that fast. 

Q. It went on the side walk? 

A. Yes. 

Then the witness testified further on cross-examination, 
substantially as follows: 

The car struck the man a few yards from the stop sign; 
this car that struck the man was a green Ford. I do 
78 not drive a car. When I got the glimpse of the driver’s 
face, he was in his car; he only had a shirt on and 
his hair was mussed up; but I could not say whether he ap¬ 
peared to be drunk because he was driving too fast, and I did 
not see his face long enough to judge that. 

The next witness called by the Government was Dr. Wesley 
Fry, who, after being first duly sworn, testified in substance, as 
follows: 

I am attached to Emergency Hospital and was employed 
there in June of this year, and I had occasion to treat a man 
by the name of Joseph Nappo. He arrived at the hospital 
about 4:25 p. m. on June 22, 1940, and he was under by obser¬ 
vation and treatment until 10:20 p. m. of that day when I pro¬ 
nounced him dead. 

There was no cross-examination of this witness. 

The Government’s next witness was Leroy M. Hanback, who, 
after being duly sworn, testified in substance as follows: 

On Saturday afternoon, June 22, 1940, I was at Sixteenth 
and M Streets, on my motorcycle (I am a motorcycle delivery- 
man for Wharton’s Chicken Loaf Company) and I saw a 
car run through a red light at that intersection and there 

283902—11-5 
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were two other cars chasing him; so I followed along behind 
them. The reason I followed—I thought at first it was a 
stolen car which was being chased and by the time he had 
gotten to the circle there at Sixteenth and Massachusetts 
Avenue, I imagine he was doing about 45 or 50 miles an hour. 
He went around the left-hand side of Scott Circle at Sixteenth 
and Massachusetts Avenue. Then he continued up Sixteenth 
Street and at about 0 or P Street, he hit a car, then backed up 
and went on to Sixteenth and Q Streets and he turned left on 
Q Street to go West (Q being a one-way street going east) 
and as he turned left he hit a taxi-cab and knocked it back 
possibly two or three feet and then he continued west on Q 
Street. I went on up Corcoran Street and turned down New 
Hampshire Avenue to Dupont Circle and then up to Connecti¬ 
cut and Q Street where this car I had been chasing had hit 
a street car. I parked my motorcycle and by this time every¬ 
body w’as running and cars were stopping and everything. 
W’hen I got back across the street, the officer had made an 
arrest there; so I was looking over the car and things like 
that, and I didn’t pay much attention to anything. 

This car I followed was a Ford, about a 1935 model 
79 and it was a sort of a greenish color. 

At this point of the direct examination by Mr. Cald¬ 
well the following occurred: 

Q. How many people were in it? 

A. Well, I didn’t see but one person in it because when he 
first passed me, naturally he was so close to me and the curb 
that I naturally glanced around like this [indicating] you 
know’; then the other two cars that were chasing him dropped 
him between him and I and I didn’t get a chance to see if 
there w r as anyone else in the car. 

Q. Was it a man or a woman? A white or colored person? 

A. It was a white man. 

Q. Do you think you could identify him today?* 

A. I might but I would not like to swear to it. I only got 
a fleeting glimpse of him. 

Q. Were you close enough to this man after he was arrested 
to make any observation about his appearance?* 

A. Well, I w’as but I didn’t make any. 

Upon cross-examination by Mr. Simmons the witness testi¬ 
fied, in substance, as follows: 

When I was chasing this car I had no reason to suspect any¬ 
thing, but the first thing I thought was possibly it was a stolen 
car they were chasing. 

At this point of the cross-examination the following oc¬ 
curred: 
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Q. Mr. Hanback, did you take the license number of the 
car? 

A. No, sir. 

Q. Now, coming back to the scene of the accident with the 
streetcar at Connecticut Avenue, how close did you get to 
the person driving this car? 

A. Well, it was quite a few people there, you know, and I 
guess I was maybe—two or three people there, you know, and I 
was right practically—I saw him close enough to almost put 
my hand on him, but I still didn’t pay much attention to him. 
As far as I was concerned, it was a closed case because the 
officer had him, and I figured it was all over. I still didn’t 

know what he had done, and naturally I- 

Q. (Interposing.) Were you curious to take a look 
SO at the person driving that automobile? 

A. I was wondering how he didn’t get killed in an 
accident like that because it knocked the half rear end on the 
sidewalk. 

Q. With that in mind, I will ask you if you got a look at 
the defendant’s face? 

A. I did. 

Q. How did his appearance affect you? Tell the jury what 
observation you made with reference to his appearance. 

A. I don’t understand what you mean by “his appearance.” 

Q. Did he appear to be a sober man? 

A. Well, naturally, after a shock like that he would appear 
drunk even if he was sober. 

Q. Did he appear drunk? 

A. He appeared like in a daze. 

Q. Did he appear to be wild? 

A. Well, I don’t exactly know the phrase of “wild.” He 
wasn’t carrying on because he had already been—he was prob¬ 
ably under control because he had already at the time—he 
had been pretty wild when he jumped out of the car but I 
didn’t see that. 

Q. You don’t know about that? 

A. No, I don’t know his action shortly after he left the car. 
The only thing I know about it is only from the time the 
street car struck him until I had my turn around the circle. 

Q. Would you say he impressed you more as a drunken 
man or as a doped man? 

A. I don’t know the difference between the two; I mean, 
the actions. 

Q. Did he appear wild? 

A. No, I answered that. 

By the Court: You asked him and he answered it. 
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By Mr. Simmons: 

Q. You said he appeared to be dazed. Will you explain 
what you mean by that? 

A. Well, I mean if you was knocked down, you know, 
SI and possibly shaken up pretty bad, you would act like 
you did not know just what you were doing just then, 
and that is all I know. 

Q. Were you down to court yesterday, Mr. Hanback? 

A. No; I wasn't. 

Q. Have you talked to anyone about this case since yes¬ 
terday? 

A. No, sir. 

Q. Did the defendant make any statement that you heard? 

A. Not that I heard; no, sir. 

Q. Were you on the scene at the time that the officer 
arrested him? 

A. I was across the street. I didn’t see the actual arrest. 

The next witness called by the Government was Gertrude 
Fowler, who, after being first duly sworn testified, in substance, 
as follows: 

I w’as in the vicinity of Sixteenth Street, Saturday after¬ 
noon, June 22. I wasn’t on Sixteenth Street. I was coming 
from Seventeenth and Q Streets where I live at Q, and went 
into the Cairo Hotel, which is one-half square from Sixteenth 
Street. I heard a lot of blowing of horns, noise, and commo¬ 
tion on Sixteenth Street. I thought probably somebody was 
hurt. I drove slowly up Q Street because there was a red light 
at the corner of Sixteenth Street. I was going east on Q 
Street, which is a one-way street. Instead of pulling up to 
the stop line—there was a white line to stop, and I pulled back 
a car length or a car and a half length to see what was going 
on. Just as I did that, I think it was a Harlem taxicab pulled 
up on the left of me and went up into the stop line, that is, 
nearer to the stop line, and it seemed so suddenly that the car 
on Sixteenth Street turned into the line here and hit the taxi¬ 
cab right opposite me and backed it up and hit the car coming 
on Sixteenth. I don’t know whether that car coming up Six¬ 
teenth was the car following him or another car that happened 
to be there on the street; so he backed up and came on through 
Q Street, a one-way street, and sandwiched in between this 
damaged taxicab and my car and sideswiped me. 

Right after that two other cars came though, and the man 
hollered—I hollered at the second car because they almost 
upset my new car I had only had 23 hours, and my husband 
has a very bad heart condition and these things upset him 
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greatly. I saw him and I would recognize him. (At this 
point the witness identified the defendant as the driver of 
that car.) 

82 The cross-examination of the witness was as follows: 

By Mr. Simmons: 

Q. Just explain a little more fully how he looked. 

A. Well, he was very wild looking. His hair was, of course, 
blown up, and he acted as if he didn't care what he hit or how 
he hit or who he hit, whether it was a pedestrian or a car. 

When I looked around, going up Q Street, I wasn’t behind 
him and I could not get a look to see whether he was drinking 
or sober or just crazy, but he looked like he was going from 
50 to 60 miles an hour when he got to Seventeenth Street. He 
was going at a rate of speed, but other cars were following him 
between, and one was the taxicab, the second one, and the 
other one was just a plain car. 

Q. You said he appeared to be crazy? 

A. He looked crazy. I don’t know whether he was crazy. 
It was something wrong with him. 

Q. Why do you say he looked crazy? 

A. Well, it was the appearance—when he was maneuvering 
through the space, getting through the little space. 

Q. How long would it take to maneuver through it? 

A. About two minutes. I just didn’t stop at all. It didn’t 
hurt his car because after the damage to the cab, he didn’t do 
anything to it. I never heard nothing about it, but this 
taxicab man got on the car with the other car that went 
through because his car was so badly damaged he could not 
have moved his car at all. He must have had it towed away. 

Q. Did this person have a hat on? 

A. I don’t know about any hat. He was pretty wild. 

Q. What was the condition of his hair? 

A. It was ruffled like you would be in the summertime on a 
hot afternoon. It was June 22nd. 

Q. Did you get a good look at his face? 

A. Yes, I did; just like I did now. He was going through 
long enough for us to see. 

Q. How did his eyes appear? 

A. Very glassy and glarey. 

S3 The Government called as its next witness, Francis 
Rust Bishop, who, after being first duly sworn, testified 
in substance, as follows: 

I live at 1322 Nineteenth Street Northwest. I was at Sev¬ 
enteenth and Q Streets Northwest on Saturday afternoon, June 
22nd, about 4:10 to 4:30 o’clock p. m. and 1 was standing in 
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the window of the Westminister Apartments, and I hear this 
crash at the corner of Sixteenth and Q Streets. The next thing 
I heard was an automobile siren—a horn coming down the 
street, and the car came down like a terrific rate, so I looked 
up the street and saw this car followed by another car. They 
passed around the stop light at the corner of Sixteenth and 
Q. The car was going west on Q. Q Street is a one-way 
street east. The Westminister Apartment house is located 
right at the comer of Seventeenth and Q, on the northeast 
corner and I was in the apartment house on the first floor, and 
this car was going about 50 miles an hour when it passed the 
intersection at Seventeenth and Q Streets. The traffic light 
was red when this car w’ent through that intersection. As I 
remember it was a dark green car. A Checker cab was follow¬ 
ing it and there was another car following it. 

Upon cross-examination by Mr. Simmons the witness tes¬ 
tified as follows: 

Q. Mr. Bishop, did you get a look at the driver of the car? 

A. No; I testified I didn’t see the driver of the car. 

The next witness called on behalf of the Government was 
Oscar Mitchell, who after being duly sworn, testified in sub¬ 
stance. as follows: 

I was in the vicinity of Sixteenth and Q Streets on Saturday 
afternoon, June 22nd, in a taxicab. It was a Harlem Cab and 
the driver of the cab was Sanders Fuell. We were coming 
down east on Q Street when—just as the light changed from 
amber to green, this car came up Sixteenth Street, turned and 
hit the cab and backed and hit a car in back of it and cut in 
again and hit another car parked on the other side of the street 
and went up a one-way street. This was a gray Ford and there 
was one white man in it. 

Upon cross examination the witness testified as follows: 

By Mr. Simmons: 

Q. Did you get a look at the driver of the car?* 

A. After I got up at Sixteenth and Q—I mean Connecticut 
and Q. 

84 Q. When you went to Connecticut and Q Street? 

A. Yes. 

Q. What happened at Connecticut and Q Street? 

A. He hit a street car there. 

Q. How close did you get to the driver of the car? 

A. When I got there they were putting him in the patrol 
wagon. 

Q. How close did you get to him? 
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A. I could not get to him except about as far as from here 
to the back of the wall back there. 

Q. Could identfy that man, now, who was the driver of that 
car? 

A. I think so. 

Q. Do you see him in the court? 

A. Yes [indicating]. 

Q. I will ask you, what was his appearance to you? How did 
he appear to you? 

A. He looked like he was drunk to me. 

Q. Did he appear wild? 

A. Yes. 

Q. What was the condition of his hair? 

A. Standing up on his head. 

Q. How about his eyes? How did his eyes look? 

A. I didn’t get to see his eyes. 

The Government next called Mable Graves, who after being 
duly sworn, testified, in substance, as follows: 

I had occasion to be in the intersection of Connecticut 
Avenue and Q Street on Saturday afternoon, June 22nd. I got 
off a street car at that intersection and walked across the street 
to where the Underwood Building was on the west side of 
Connecticut Avenue and before I got to the curb this auto 
came across on a red light as hard as he could tear through. 
The street car had already started up on the green light and 
the street car struck this auto with a terrific force. 

At this point of the direct examination by Mr. Caldwell, the 
following occurred: 

Q. Then did you see this driver? 

85 A. Well, I didn’t see him until I got across. He 
jumped out of the car and ran across the street, and 
Officer Rowand ran, and I ran, and the crowd pushed me 
about, and he was knocked down, but I saw him when he 
was picked up. His mouth and nose were bleeding, and some¬ 
body pushed me to where the officer was. 

Q. Did you get close to the man? 

A. Yes. 

Q. How close did you get to him? 

A. Well, I was close to him all the way across. He was 
brought back across Connecticut Avenue, and the crowd just 
kept pushing me; so I was right in front of him the whole 
time. 

Officer Rowand laid him out on the street. He was right 
at my feet; so I stayed there until the ambulance came. 

Q. I believe you said his nose was bleeding? 

A. Yes. 



70 


RICHARD S. NESTLERODE VS. UNITED STATES 


Q. Do you know how it happened? 

A. No; I don’t know how’ it happened. 

Q. Were you close to him when he was lying in the street? 

A. When he was lying in the street he was right at my feet, 
and I stayed there until he w’as taken away. 

Q. Did he say anything at that time? 

A. Yes. Someone asked him about his teeth being knocked 
out, and he said they were already out, and the taxicab driver 
smoking next to him. he just lighted a cigarette for him. 

Q. Did he seem excited? 

A. He was very relaxed after that; he stayed quiet; just 
very quiet. 

Q. What injury was done to his face? 

A. There was no injury to his face; his nose was bleeding, 
and his mouth seemed to be bleeding, and I thought the blood 
w’as coming from his nose and the doctor tried to wdpe it away 
with alcohol and he fought the doctor. 

By Mr. David: 

Q. What is that? 

A. And he fought the doctor. The blood was coming there. 

By Mr. Caldwell: 

S6 Q. What do you mean “he fought the doctor”? 

A. He tried to keep the doctor from touching him. 

Q. Did he say anything to him? 

A. He pushed him and moved his head around so as to keep 
away from the cotton. 

Q. He fought the doctor? 

A. Yes. 

Q. Did he strike him? 

A. No; he didn’t strike him. He had the cigarette in one 
hand and just sort of moved his hand a little. He didn’t 
fight the way Jie fought Officer Rowand. 

Q. That is when he was lying down on the street? 

A. Yes. 

Q. He was smoking a cigarette? 

A. Yes. 

Q. Do you recall who asked him if he lost his teeth? 

A. There were two men, one on either side of him, and 
one was the taxicab driver and the other man—no one got 
his name—I thought it was a soldier from Fort Myer because 
he w’as in khaki suit and he had followed behind all the way 
across. 

Q. Tell us about his teeth. They asked him abut his teeth? 

A. The asked him if his teeth were knocked out in this acci¬ 
dent and he said; No, they were already out. 
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Upon cross-examination by Mr. Simmons the witness testi¬ 
fied, in substance as follows: 

Q. Who gave this man this cigarette? 

A. Either the cab driver or the man on the other side. I 
think it was the taxicab driver who lighted it for him. 

Q. He lighted the cigarette for him and handed the de¬ 
fendant the lighted cigarette? 

A. Yes. 

Q. And then this man smoked the cigarette? 

A. Yes. 

87 Q. Were you rather excited at this time? 

A. No; I don’t get excited at a time like that. 

Q. You were not excited? 

A. No. 

Q. Did you notice the defendant’s teeth knocked out? 

A. Yes; his lower teeth were knocked out. 

Q. Did he have his mouth open? 

A. Yes. 

Q. How did he have his mouth open? 

A. Well, he seemed at that time to have his mouth opened, 
but I could see these teeth were out. 

Q. These two lower teeth were out? 

A. Yes. 

Q. In front? 

A. Yes. 

Q. TVhat was the condition of this man’s hair? 

A. Well, it was all mussed up; kinky. 

Q. What about his eyes? 

A. He was very wild looking. 

Q. Would you say he appeared to be drunk? 

A. I thought he was drunk; I thought he was wild also. 
He was was more than drunk; he had a very wild expression 
on his face. 

Q. Did he appear to be doped? 

A. Well, I don’t know anything about a doped person, but 
he didn’t look normal. 

Q. Were his eyes glassy? 

A. No; they were not glassy; they were droopy. There 
was no expression in them at all. 

Q. There was no expression in them? 

A. No. 

Q. They were droopy, and there was no expression in them? 
A. No/ 

Q. Miss Graves, were there any other questions 
8S asked the defendant that you heard? 

A. No. 
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Upon redirect examination by Mr. Caldwell the following 
occurred: 

Q. I would like to ask you a question: What would you say 
his dazed look was? Did he look frightened? 

A. I thought he was more wdld looking. He looked more 
like a wild animal trying to get away. 

The Government recalled Dr. N. Vander Barkett as its next 
witness, and he having been previously duly sworn, testified in 
substance, as follows: 

I got a call about another patient at Connecticut Avenue 
and Q, who was later identified as Richard Nestlerode. He 
w*as brought in the emergency room by our ambulance and 
arrived at about 4:30 p. m. on June 22nd, 1940. There were 
a number of officers there. I don’t know whether they came 
in with him or arrived afterward, but all that was wrong with 
him w’as a cut on the inside of his mouth and lip. There was 
no other treatment except for that. The officers from number 
3 precinct took him away. 

At this point the following occurred on direct examination 
by Mr. Caldwell: 

Q. No abrasions on the nose or forehead? 

A. No, sir. We don’t have a record of it, and I don’t recall. 
According to the records, only the cut on the inside of the 
mouth. 

Q. No teeth missing? 

A. No, sir. 

Q. Doctor, did you have occasion to examine this man with 
respect to sobriety? 

A. Yes. 

Q. Did you examine him to see whether he was intoxicated? 

A. Yes. 

Q. What was your examination? 

A. He acted somewhat peculiar. The policemen were ask¬ 
ing him questions as to his whereabouts earlier that day, and 
he seemed a little confused with his answers, and his answers 
suggested he may have been intoxicated. So, I smelled his 
breath and was surprised to find that there was no alcoholic 
oror on his breath, and several of the other doctors 
89 there smelled his breath, and they were also surprised, 
as I w’as, and didn’t smell the odor of alcohol on his 

breath. 

Q. In other words, you did look for alcohol and so called 
the other doctors? 

A. Yes. 

Q. And you found no alcohol on his breath? 

A. No. 
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Q. Would you say from your examination he appeared to 
be drunk then? 

A. His general appearance suggested he was mentally con¬ 
fused in answering the questions of the police officers. Had 
they not been questioning him as to his whereabouts, I would 
not have suspected him of being drunk. 

Q. With respect to that confusion. Doctor, would you say 
that could have arisen as a result of an accident or a shak¬ 
ing up? 

Mr. David. I object. That is leading and suggestive. 

The Court. Use another form. 

By Mr. Caldwell: 

Q. What was, in your opinion, the likely cause of the men¬ 
tal confusion that you referred to? 

A. I don’t know what could have caused it because I saw 
him only for a few minutes; probably ten minutes in all. It 
is hard to tell. Many things could have caused it. 

Q. Did you examine him as to whether he was under the 
influence of a narcotic or dope? 

A. I looked at his pupils, which is the way of getting at it, 
and they showed no indication that he had taken any kind of 
drug such as morphine or opium. 

Upon cross-examination by Mr. Simmons, the witness testi¬ 
fied, in substance, as follows: 

Q. You said this person was confused? 

A. Yes. 

Q. In answering the questions? 

A. Yes. 

Q. Would you tell us what caused that confusion 
again? 

90 A. I said I didn’t know what had caused the confu¬ 
sion, but many things could have caused it. I only 
observed the patient for a total of 10 minutes, and it would 
be hard to tell what caused that confusion in that length of 
time. 

Q. If a person was to drink a quantity of apricot brandy 
and would also drink whiskey would the two drinks together 
counteract each other? 

A. No, it would not. 

Q. You smelled this person’s breath to determine whether 
he was drinking? 

A. Yes. 

Q. W’hy did you suspect drunkenness on him? 

A. The policemen were asking him questions as to where 
he had been earlier in that day. 
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This was about five o’clock or 4:45 in the afternoon, and 
he apparently was confused as to the time of day. 

He said he got off work at five o’clock and told about going 
to several places all over town, and it wasn't five o’clock then 
at the time he was being questioned. 

Q. Do you recall what places he said he went to? 

A. No. I don’t, because I am a stranger in Washington, 
except that I have been in the hospital, and as for identifying 
the place, the location. I am not very familiar with the city. 

Q. Was it known at that time that he was reputed to have 
committed two homicides? 

A. We had a patient, Joseph Nappo. He came in 15 min¬ 
utes earlier, and then when this second patient, Nestlerode, 
was brought in, I believe one of the officers said he was pos¬ 
sibly a hit and run driver. We knew Nappo was a victim of 
a hit and run. and we wondered if this wasn’t the second 
patient, the driver of the car that hit Nappo. 

Q. You wondered. Was it definitely known at that time 
that this person was suspected of being the guilty party? 

A. Not until after he left. It was confirmed by some police 
officer there. 

Q. The questioning at that time did not go into 
91 whether he had committed the homicides? 

A. No, sir. 

Q. Was he asked any questions as to the manner in which 
he had operated the automobile? 

A. I don’t understand that question. 

Q. Was he asked any questions as to the manner in which 
he was operating the automobile? Whether he was reckless 
of whether he had an accident or to any such extent? 

A. I don’t recall such a question. 

Q. Do you know the general line to which these questions 
were directed? What point was trying to be brought out by 
these questions? 

A. The police asked him where he was working and he told 
them and the officer asked him what time he got off work, and 
he said five o’clock. 

They told him then it wasn’t yet five o’clock and asked him 
where he had gone to since he left work, and he said he had 
gone to a filling station and had had some brandy, and he had 
taken whiskey with the filling station attendants. 

He had gone to several other places, and they told him it is 
impossible if he left work at five o’clock and went to these 
places and it is not five o’clock yet. He had apparently gotten 
off work earlier because it was Saturday. 


RICHARD 1 S. NESTLERODE VS. UNITED STATES 75 

Q. Doctor, in your opinion, a person drinking apricot brandy 
and whiskey in sufficient quantity, would it reflect in their 
eyes? 

A. Yes, it would definitely. 

Q. What would result from it? 

A. Depending upon the alcoholic content of the whiskey 
or the apricot brandy and depending upon the amount taken 
and the amount absorbed into the blood stream, it would cause 
dilation of the pupils. 

Q. "Would it cause a glassy effect? 

A. Yes, due to the noncoordination of the muscles of the 
eye. 

Q. Would it cause the eyelids to droop? 

A. Yes. " 1 

92 The Witness (to the Court). Some of these ques¬ 
tions would call for expert testimony; they are not just 
observations of fact. If they want me to testify as to ex¬ 
pert testimony, I would request to be qualified as an expert 
witness and get paid a fee for it. 

Mr. David. What is that? 

The Court. The witness made an observation that some of 
these questions that he is being asked call for an expression of 
an opinion by an expert, and he was not examined in that 
capacity but of an ordinary witness, and he feels it is not 
proper without proper compensation to be called upon to tes¬ 
tify as an expert in an expert capacity. 

Mr. David. In answer to that, he touched on those very 
vital matters, and again the defendant is penniless and the 
order of the Court could not be carried out because he does 
not have the means to employ experts. 

The Court. The Court will have to hold that the examina¬ 
tion, insofar as it bears upon the observation of the witness 
in direct examination as to the condition he observed is proper, 
and will have to permit it. 

Mr. Simmons. Does your Honor rule that the questions 
have been proper up to this point? 

The Court. Yes. 

By Mr. Simmons: 

Q. Did you notice an abrasion on Mr. Nestlerode’s nose? 

A. I don’t remember, sir. 

Q. A scratch? Did you notice a scratch on his nose? 

A. I don’t remember. 

Q. If he had two teeth missing in the lower part of his 
mouth, would you have noticed that? 
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A. In all probability I would. I would be ashamed to say 
I would not notice such a thing like that. 

Q. Do you recall at the time Mr. Nestlerode was being 
questioned whether he said he had been to a filling station? 

A. Yes; he did say he had been to a filling station. 

Q. Did he say where the filling station was located? 

A. He may have said but I don’t recall because I 
93 could not place the place. 

Q. Do you recall if he accounted for his activity 
after having been at the filling station? 

A. Yes; he told the police officers a number of places, but 
I don’t remember them. 

Q. Where did he tell them he had been? 

A. I don’t remember. He mentioned being in the south¬ 
east section, and he mentioned being on M Street, and I think 
he mentioned being at Thomas Circle. 

Q. Are you positive about this, doctor? 

A. No, sir; I am not positive because I don’t know the city 
and I can’t place the streets and the places unless I have been 
there. If he had said he had been at the White House I 
would remember that definitely, but others I just don’t know. 

Q. Did he say at any time that he had been in an accident, 
or did he mention any particular number of accidents he had 
been in? 

A. Not in my presence; no, sir. 

Q. Were questions asked of him that would call for such an 
answer? 

A. Not in my presence. 

Mr. Simmons. That is all. 

Mr. Caldwtell. May we approach the bench? 

The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. Caldwell. Because the statement was made that the 
defendant is penniless and unable to hire experts and in view 
of the fact that it was made in the presence of the jury, the 
impression goes to this jury that he is financially unable to get 
expert medical testimony that he should have; therefore, I 
want to state that if they want to offer this man to the jury 
and offer him as an expert witness I will concede that he is 
qualified as an expert and the Government will see to his fee. 

The Court. I think that is fair. You did make the state¬ 
ment in the presence of the jury; I think it is fair for the 
Government to state that. 

Mr. Simmons. We would like to take advantage of 
• that. 
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94 Mr. McInerney. If the witness knows what his fee 
will be, because he would have to go through the De¬ 
partment of Justice. 

Mr. David. We would like to take advantage of the offer 
and have our own psychiatrist make an examination, a psy¬ 
chiatrist of our own selection to examine this man. 

Mr. McInerney. I don’t think we could go to that extent. 

The Court. The question was about this witness’s observa¬ 
tion. That was the point. The question was to call for the 
opinion of this witness, and I think it is a fair statement. 

Mr. Caldwell. I don’t want the jury to get the wrong 
impression. 

The Court. I think it is proper. So, if you wish to qualify 
this man and get any testimony from him it won’t be denied 
you for lack of financial resources. 

Mr. Caldwell. Yes. If counsel does not see fit to take ad¬ 
vantage of that offer which the Government has made, I think 
the jury should be so informed. 

Mr. Simmons. What do you want us to do? 

The Court. Do you wish to call him as an expert? 

Mr. David. We will take advantage of it. 

The Court. The Government can make a statement to that 
effect in view of what you said about his financial inability. 

Counsel returned to the trial table at which time Mr. Cald¬ 
well as well as the Court informed the jury that the Govern¬ 
ment offered this witness to the defendant as an expert and 
would pay the witness an expert witness fee, and such offer 
was made in view of the defendant being financially unable 
to obtain expert testimony in his behalf. 

Mr. David then examined the witness, who testified in sub¬ 
stance as follows: 

I have been engaged in the practice of medicine since June 
15, 1939; I graduated from the University of Oklahoma School 
of Medicine in 1939 and have been at Emergency Hospital 
since that time. I have completed my first year interneship, 
and I am now assistant resident of surgery of the house 
staff of the hospital, and have been working in this 

95 capacity since June 15, 1940. I do not consider myself 
an expert in nervous disorders and diseases, and I do 

not consider myself qualified to answer as to the mental condi¬ 
tion of a person. 

At this point the following occurred: 

Q. In the course of your examination here, what was it 
that you referred to as requiring the payment of a fee to 
you for the expression of an expert’s opinion? 
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A. I was asked if a person had taken a drink of alcohol— 
taken one drink and then another, and whether it would 
counteract the odor on the breath, and I think it calls for 
a medical man, expert testimony, to answer that question. 

Q. I agree with you about that. Have you had any experi¬ 
ence with respect to such? 

A. Yes; I have. 

Q. How much experience have you had? 

A. Well, it is in the general medical course in the medical 
school. We see a great number of intoxicated patients, and 
the question as to whether the diagnosis of the intoxication 
and the degree of intoxication is proper and as to such dis¬ 
position of these patients as to whether to hold them or let 
them go home under their own power. If you let them go 
home and they are too intoxicated, they may get run over 
by an automobile. 

As to whether to have the police take them home; as to 
whether to have the police take them to jail; as to whether 
they are really an alcoholic psychosis and as to whether to 
send them to the hospital. 

Q. Well, Doctor, assume a young man about 26 years of 
age between one o'clock and four o’clock in the afternoon 
would drink a considerable quantity of apricot brandy and 
alcoholic liquor and mix his drinks, what effect do you think 
that would have upon his mentality around four o’clock? 

A. The effect would depend entirely upon the amount that 
was absorbed from the stomach and the intestinal tract. He 
might have drunk three gallons, and unless a considerable 
amount was absorbed it would have no effect upon his men¬ 
tality. 

Q. No effect at all? 

A. No, sir; it depends upon the absorption of it. 

96 At this point the witness went into details as to the 
various types of psychosis produced by alcohol, where¬ 
upon the following occurred: 

Q. If he had consumed approximately a pint of apricot 
brandy and a pint of liquor within a period between 1 and 4 
o’clock in the afternoon, was in an automobile, had a wild 
drive, ran into two or three cars and had accidents, knocked 
down two persons, both of whom died, and ran into a street 
car; and if the officer at the time of arrest said he did not 
know what he was doing, had a wild look or glassy look in 
his eyes, and acted like a wild man—the people who saw him 
said he was crazy—what w’ould be your opinion as a medical 
expert as to what effect the mixing of those drinks had upon 
that young man? 
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A. The mixing of them had no effect. If he had taken the 
same alcoholic content in either one or the other, it would 
make no difference. 

For example, if he had taken only apricot brandy, and cal¬ 
culating the alcoholic content of the brandy, the effect would 
be the same as if he had mixed them or not mixed them, de¬ 
pending on the alcoholic content of the two and the amount 
absorbed. 

Q. Would you say that such a young man would have had 
the mentality to know what he was doing if he had taken 
either one or both? 

A. About a pint bottle? 

Q. Yes. 

A. I don’t think he would have known what he was doing, 
and I don’t think he would have been able to drive a car. 

Q. Suppose he did, anyhow, go through a wild drive, as 
this young man did. 

A. Well, it is possible. 

Q. It is possible? 

A. Yes. 

Q. Even though he would not be able to distinguish between 
right and wrong in his wild drive? * 

A. He would not have the mental capacity to coordinate 
his muscular movements nor his mental thinking capacity. 

Q. Therefore, he would not know the difference between 
right and wrong; is that right? 

A. That is right. 

97 The Government called as its next witness Sanders 
Fuell, who, after being first duly sworn, testified in sub¬ 
stance, as follows: 

I drive a Harlem taxicab and I was driving my cab on 
Saturday afternoon, June 22, in the vicinity of Sixteenth and 
Q Streets Northwest around four o’clock. I was sitting there 
in my cab waiting for a red light; I was headed east on Q 
Street and while waiting there a 1935 Ford came up Sixteenth 
Street, and people were chasing it, and this car made a left- 
hand turn into Q Street and as he did, he hit my car, and then 
backed up and started to hit my car again, and I pulled off 
and he got room enough to go by. Just as he went by me, he 
sideswiped another car and went out Q Street, west. There 
was a lady driving the other car that this 1935 Ford hit at this 
point. As this car backed up after hitting my car, he bumped 
into another car while backing up. 

I would recognize the man who was driving that car. (At 
this point the witness identified the defendant as the driver 
of that 1935 Ford car.) 

2S."002—41—c 
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Upon cross-examination by Mr. Simmons the witness testi¬ 
fied in substance as follows: 

After this car hit my car, he backed up and then started 
forward again and had I not pulled my car out of the way he 
' would have hit my car again. I looked the driver of this car 
right in the face; he was coming right at me, I had to look at 
him in the face. The driver of this car looked like a wild man 
to me. His hair was standing up on his head, like somebody 
scared to death. I wouldn’t say he looked crazy, I didn’t have 
that long to look at him. 

The next witness called on behalf of the Government was 
Everett C. Hampton, who after being first duly sworn, testi¬ 
fied in substance as follows: 

I am a motorman for the Capital Transit Company; I was 
on a run Saturday afternoon, June 22, and at 4:12 p. m. my 
streetcar was stopped at Connecticut Avenue and Q Street 
Northwest; my car was headed. I had discharged some pas¬ 
sengers and had taken on some new ones and after waiting 
for the red light to turn green, I proceeded north and an auto¬ 
mobile came across in front of me and hit the corner of the 
streetcar on the right-hand side at the door. He was swing¬ 
ing. It looked like he was trying to avoid—turn around the 
streetcar, and it caught him and carried him over to 
98 the other side of the track and carried him up in the 
air. I couldn’t tell whether he turned a somersault, 
there was so much dirt and dust there. I did not notice 
whether the car was dirty or dusty, but there was a lot of dust 
and dirt in the air. When the auto came to a standstill, it had 
been turned around and was facing east, the direction from 
which it came. There was a lot of commotion there. Then I 
saw this man come out of all this mess, and everything, and 
he was running down the street in front of my streetcar. He 
was running North on Connecticut Avenue. After he (the 
driver of the car) had gone about 30 or 40 yards, a taxicab 
driver ran after him right out in the middle of the car tracks 
and the taxi driver reached for this man and this man knocked 
the taxi deiver down. 

I got my witnesses, the license number of the car, etc., and 
turned this information over to the company. 

I didn’t notice anything unusual about his appearance. It 
looked like there was a little blood on his lip, or something. 

Upon cross-examination of the witness, by Mr. Simmons, 
he testified in substance as follows: 

As this man was running, I don’t know how fast he was run¬ 
ning, but he wasn’t running as fast as the average man runs. 
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He was not looking back. I couldn’t say he was running in a 
straight line. While he was running up the street a taxicab 
driver ran diagonally across the street toward him and as the 
taxicab driver approached this man he reached for him and he 
must have grabbed him but I couldn’t say whether he came j 
in contact with this man or not. All I could say is that I saw 
him reach for him, and I judge that he must have grabbed | 
him. because this fellow turned around and struck the taxicab 
driver. They did not engage in a scuffle; when this fellow j 
swung at him, why, he went down and at this point the cross- j 
examination was as follows: 

Q. Nestlerode turned around as they were facing each 
other? 

A. That is right. As he turned, he struck at him. 

Q. Where did he hit him? 

A. Well, I wouldn’t say. I couldn’t say. That was quite 
a distance from me. It was further than this other side of the 
courtroom. 

Q. Did he hit him on the leg? 

A. Oh, no. 

Q. Did he hit him on the chest? 

99 A. I wouldn’t say where he hit him, but he stood ! 

right up there, and when he swung—came around—he j 
came around swinging. 

Q. Did you see the taxi driver hit Mr. Nestlerode? 

A. No, sir; I would say there was only one lick hit. 

Q. He hit the tax driver one time? . 

A. That is right. 

Q. Did he knock the taxi driver unconscious? 

A. I don’t think so. I think he just went dowm, like on his 
hands and knees. 

Q. Isn’t it the truth, Mr. Hampton, that this taxi driver ' 
could have fallen down in the scuffle? Would you say that j 
that was not true? 

A. No, sir; I couldn’t say. There was no scuffling. 

The witness further testified on cross-examination, substan¬ 
tially as follows: 

When they brought this man back, I was face to face with 
him and I noticed there was blood on his mouth. I did not j 
make any statements to Nestlerode. I did not observe his j 
eyes closely. As to whether or not he was drunk I couldn’t j 
say that he did so appear and I couldn’t say that he did. He I 
did not act like a normal person. He looked about like any j 
other man that had been under arrest and I wouldn’t say that ; 
he appeared to be wild. He was very quiet coming back. 


I 


I 
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The next witness called by the Government was LaFayette 
Patterson, who, after being first duly sworn, testified, in sub¬ 
stance as follows: 

I had occasion to be in the vicinity of Scott Circle on Satur¬ 
day afternoon, June 22, about 4 o'clock p. m. I was walking 
up Sixteenth Street, north of Scott Circle, and I heard horns 
blowing behind me, and I turned around and I saw a car. a 
1935 Ford, coming through the Circle on the wrong side, and 
he was followed by an old car—I forget what kind of car it 
was—a sedan; and this 1935 Ford had hit the back of a taxi¬ 
cab just as it cleared—it came through on a red light. I don’t 
remember exactly. He had just turned, and he came through 
there, and he clipped the back of the taxicab. They didn’t 
hang up, they bounced. He was going one way, and the cab 
going the other. This cab was coming off the circle, 
100 coming off Rhode Island Avenue, and he just clipped the 
back of it a little bit, and he went on over, and this 
sedan pulled up beside him; and they had a barricade in the 
street, where they were repairing the street, and the Ford was 
on the inside, and the old car was on the outside, trying to 
hem him in the curb, to stop him, so he just kept on going like 
that [indicating], and whoever was driving the old car some¬ 
how didn’t want to smash up or something. Anyhow, he let 
him out. 

I went on the edge of the street, where I could see what was 
going to be done, and a couple of blocks up, on Q Street, he 
evidently had another wreck, because he pulled in, backed up, 
and went on again. 

This was a gray Ford; 1935 model. 

There was no cross-examination of this witness. 

The next witness called by the Government was Paul S. 
Hurlburt, who, after being duly sworn, testified in substance, 
as follows: 

I live in Somerville, Massachusetts, but I had occasion to 
be in Washington, D. C., in the vicinity of Connecticut Ave¬ 
nue and Q Street on Saturday afternoon, June 22, about four 
o’clock. I was proceeding south on Connecticut Avenue in 
my automobile and I had stopped at that intersection for a 
red light; as soon as the light turned green I started up and 
I had gotten just about halfway across that intersection when 
I saw this car coming toward my left. It was coming at a 
terrific rate of speed out of Q Street. It hit the streetcar first 
and then bounced from the streetcar onto my car; and from 
the way it hit the car, it would have turned over, because it 
just stove in the top of the car on my left-hand side. There 
was one man in this car and I could identify him. (At this 
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point the witness pointed to the defendant as the driver of 
that car.) 

I proceeded to get out of my car and the driver of this 
other car had just got out of his car and was starting across 
the street. I chased after him, and I was right behind the 
officer. The driver of the other car was running across Con¬ 
necticut Avenue in a northeasterly direction. When Officer 
Rowand caught up with him, he tried to resist the officer and 
tried to slug the officer but the officer managed to slug him 
back; when they stopped slugging. Officer Rowand was on 
top. 

101 Officer Rowand then led this man back to the corner 
of Connecticut Avenue and Q Street. I got within 
five or six feed of this man and from all I could see there 
was no conversation. He had been cut around the mouth 
and was bleeding. I didn’t hear him say anything. He acted 
like he had been stuned. He didn’t open his eyes. I didn’t 
notice what treatment the doctors gave him on the spot. 

Upon cross-examination by Mr. Simmons the witness testi¬ 
fied, in substance, as follows: 

Q. When you were stopped there at Connecticut Avenue 
and Q Street, waiting for a traffic light, and this car came j 
across, you say, it was hit by the street car. The street car 
and the automobile which this person was driving had a colli¬ 
sion ? 

A. Yes. 

Q. When you got out of the car you saw the driver of 
the other car running up the street? 

A. I looked out and saw him. From my driver’s window I 
saw him stop and get out of his car. Then, at that time, 

I got out of my right hand side. 

Q. When you next saw him, what was he doing? 

A. He had been stopped temporarily. I didn’t see that. I 
understand he was hit by a taxicab driver who tried to stop 
him. 

Q. Did you see that? 

A. No; I didn’t see that. 

Q. Would you have seen it if it had happened? 

A. No; I would not, becase that was the time I was get¬ 
ting out of my car on the right-hand side. 

The witness continued in substance, as follows: 

When I first saw the officer, he was just coming up on his j 
motorcycle and was parking it just south of the intersection 
on my right-hand side. The officer gave chase and Mr. Nestle- 
rode was about 30 or 35 yards from the scene of the accident 
when he was stopped by Officer Rowand. Mr. Nestlerode was 
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not running very fast as I imagine he was stunned by the 
accident and he was not running very steadily: I mean by 
that he was sort of wavering in his running. When Officer 
Rowand caught up with him. the officer seemed to give 
102 Nestlerode a shove and that knocked him down. Then 
he jumped up and hit Officer Rowand probably four or 
five times during which time Officer Rowand was grabbing his 
arm and getting an arm lock on him, and he got his arm 
around Nestlerode and got him down. 

I was right there while this was happening and Nestlerode’s 
nose was bleeding; I am not sure whether or not he had a cut 
or a scratch on his nose, but his upper lip was bleeding. I got 
a good look at his eyes and they appeared stunned and 
glassy and ho appeared to be confused, but he appeared con¬ 
scious. After Nestlerode was brought back to the corner at 
Connecticut Avenue and Q Street, he did not open his eyes 
and he was not offering any resistance at that time. To my 
knowledge there were no questions being asked of him at that 
time, but the doctors were bending over him and I was some 
five or six feet from him. I did not hear Officer Rowand 
ask him any questions as he was bringing him back to the 
corner. 

The next witness for the Government was John W. Wise, 
who after being first duly sworn testified in substance, as fol¬ 
lows : 

I am a member of the Metropolitan Police Department, at¬ 
tached to the Homicide Squad of the Detective Bureau and 
have been so employed for nearly sixteen years. I had occa¬ 
sion to investigate a homicide on June 22nd that occurred at 
Ninth and M Streets Northwest. 1 received a call, and went 
to No. 2 Precinct later on and the defendant Nestlerode was 
brought there. 

I talked to him at that time and he told me that he had 
been to Sixth and N Southwest to a gas station and had 
some work done on his car—the car serviced and oil changed 
and gasoline put in. I had this conversation with him be¬ 
tween seven and eight o'clock Saturday evening. June 22nd. 
He said after he left he and two men—one was named Bacon 
and the other was Wallace or something like that—had had a 
couple of drinks out of an apricot whiskey or brandy bottle. 
He said he left and went east on M Street. When he got to 
Eleventh and M Southeast he stopped at a stop sign and 
that a colored man came up to the side of his car and jumped 
on the running board; from that time on he did not remem¬ 
ber anything. He said he did not remember anything further 
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until the officer got him on Connecticut Avenue, he said that 
is the first thing he remembered. 

103 I asked him at that time if he could give me a de¬ 
scription of the colored man who jumped on the run¬ 
ning board, and he said no, he could not. I asked him if he 
got in the car with him or remained on the running board, and 
he said he did not know. That is about all he could tell me. 

Laton on, I had him down at Headquarters the following 
day and took a written statement from him. It was practi¬ 
cally the same thing other than some questions I asked him. 

The direct examination by Mr. Caldwell for the Govern¬ 
ment continued as follows: 

Q. Where was this written statement taken? 

A. Taken in the Homicide Squad room at Headquarters. 

Q. When? 

A. The following day, the 23rd. 

Q. Who was present at that time. Officer? 

A. I think Officer Bean, one of the officers from No. 2. 

Q. How was this written statement taken? Give us the 
mechanics of it. 

A. We had an officer there, Caranfa—he is a stenographer— 
he had a typewriter, and as Nestlerode told us, he wrote it 
down, and when I asked him questions, the questions were 
written down and their answers. 

After it was completed, he read it over and said it was 
correct and signed it. 

Q. Did anybody else sign it? 

A. I signed it as a witness, and the other officer. 

Q. How many pages are there in that statement? 

A. I just don’t remember. 

Q. Do you have that statement with you? 

A. I do. 

Mr. David. May we look at it? 

Mr. Caldwell. Let me have the statement now, please. 

By Mr. Caldw’ell: 

Q. Officer, when you got this statement from this man did 
vou make any promises to him? 

A. No. 

Q. Were any threats made by any person? 

104 A. No. 

Q. No coercion? 

A. None whatever. 

Q. Was anything said in the way of an expression of threat 
or anything that might tend to influence this man into giving 
this statement? 
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A. No. 

Q. Was it voluntary in every respect? 

A. It was; yes. 

Q. This statement is composed of two typewritten sheets of 
paper, and that is the statement which was taken at that 
time? 

A. It is; yes. 

Q. How do you identify it? 

A. I identify it by my signature “J. W. W.” on the first 
page, and my name “J. W. Wise, Detective Sergeant,” on the 
last page. 

Mr. Caldwell. I am about to offer this in evidence, and I 
have handed defense counsel a carbon copy. 

The Court. You say you do offer it? 

Mr. Caldwell. I do offer it in evidence at this time. Per¬ 
haps they wish to read through the carbon. 

The Court. Give counsel an opportunity to read through 
the copy; then they may state if they have any objection. 

Mr. Caldwell. All right. 

Mr. David. I would like to ask the officer some questions. 

The Court. Yes. Do you want it in the presence of the 
jury or do you want me to withdraw’ the jury? 

Mr. David. I think you had better withdraw- the jury. 

The Court. Let the jury be withdrawn. 

(Thereupon the jury left the courtroom.) 

Upon cross-examination by Mr. David, the wdtness testi¬ 
fied in substance as follow’s: 

I did not arrest Nestlerode; he was brought to Headquarters 
the following day, that is June 23rd, before noon. I can tell 
the time by looking at the statement; it says 12:07 
o’clock. 

105 We always put the time when w*e start on the state¬ 
ment. 

The stenographer typed it as it w’as spoken and it was not 
taken dow*n in shorthand. Nestlerode appeared to be sober 
on the 23rd at the time this statement was taken; this was 
the day following the accident. He read the statement after 
the typist typed it. He read it to himself and not out loud. 
I w’ould dictate the questions and the question would not be 
re-read to Nestlerode but Nestlerode would answer the ques¬ 
tion and the typist would write his answ’cr down. Nestlerode 
read the statement over after it w*as completed. I told Nestle¬ 
rode just what is included in that statement and nothing more. 

I did not tell him that he did not have to make a statement 
in the absence of advice from counsel because if w*e did that 
we would never get a statement from any defendants at all. 
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This was a voluntary statement and no promises or hope were 
held out to him. You see he said he was no further than 
Eleventh Street; if it wasn’t voluntary, it would be more in 
there than that. I didn’t tell him he did not have to make the 
statement unless he did not want to. 

Upon redirect examination by Mr. Caldwell, the witness 
testified, in substance, as follows: 

After Nestlerode read the statement the reference to M 
Street, looked like an M to him and he said he would rather 
make that N himself; so I gave him a pen and ink. and he 
wasn’t satisfied with the typewriter, and he made that mark 
and put that line there, and I told him to initial his change, 
and he did. This is after the statement was read. The other 
initials on the bottom of the page are by Nestlerode after he 
read the statement and signed it. Officer Bean also initialed 
the statement and I signed it after the defendant signed it. 

At this point the statement was offered and admitted into 
evidence without objection from the defendant’s counsel. 

(The jury returned to the courtroom.) 

The Court. The statement offered in evidence is without 
objection, and it is admitted. 

(Statement signed “Richard S. Nestlerode,” dated June 23, 
1940, was marked United States Exhibit 2 and received in 
evidence.) 

106 Mr. Caldwell (reading): 

“Office of the Homicide Squad, 
Metropolitan Police Department, 

Washington, D. C., Sunday, June 23, 1940, at 12:07 p. m. 

“Subject: Death of Joseph Nappo, white, age 59, on June 22, 

1940 

“Statement by Detective Sergeant John W. Wise, of the 
Homicide Squad, to Richard Samuel Nestlerode, white, 
age 26. of 1227 Maryland Avenue. Northeast. 

“ ‘Richard Nestlerode, you are being held under arrest for 
the death of Joseph Nappo, white, age 59, who was pro¬ 
nounced dead at 10:20 p. m., yesterday, June 22, 1940; said 
death the result of injuries which he received when he was 
struck by a 1935 Ford coach, 1940 District of Columbia iden¬ 
tification tags number 55-370, which was being operated by 
vou, near the intersections of Ninth and M Streets, North- 
west, at about 4:00 p. m., yesterday, June 22, 1940. You have 
already admitted to me that you were the driver of this auto¬ 
mobile. I now ask you to make a complete statement regard- 



88 RICHARD S. NESTLERODE VS. UNITED STATES 

ing this accident, so that it can be taken down in typewritten 
form as you give it. Before doing so, I care to advise you that 
your statement must be made freely and voluntarily; also, 
that this statement, if made, will be used in court, at your 
trial, if it becomes necessary. After hearing what I have just 
told you, do you want to make a complete and true statement 
regarding this accident?’ 

“Answer by Richard S. Nestlerode: ‘Yes, sir.’ 

“statement 

“‘About 1: 00 p. m. yesterday afternoon. June 22, 1940, I 
drove in my car to the service station at Sixth and N Streets, 
Southwest. I got a pint of apricot brandy before I w’ent there. 
I got the car greased and oiled, the oil changed and filled up 
w’ith gas. While I was at the station me and Oscar Bacon 
and Carroll Douglas, wdio are employees at this station, had 
several drinks out of the bottle of apricot brandy I had till we 
finished it up. Then I drove out M Street, Southwest, to 
Eleventh and M Streets, Southeast. I was going to where 
I live at 1227 Maryland Avenue, Northeast. When I got to 
Eleventh and M Streets. Southeast, and stopped for a stop 
sign there a colored fellow jumped on the running board 
on the left side of my car. That’s the last thing I re- 
107 member, until I was picked up on Connecticut Avenue, 
Northwest. When I came to, there were a couple of 
young men holding on to me. They took me down to the 
police station, the officers did.’ 

“Questioned by Detective Sergeant John W. Wise: 

“Question. ‘Did you work yesterday, June 22, 1940?’ 

“Answer. ‘Yes. sir. I got off at 12 o’clock.’ 

“Question. ‘Did you go directly to the gas station at Sixth 
after you got off from work?’ 

“Answer. ‘I went to Fairfax, where I board first.’ 

“Question. ‘While you were at Fairfax did you have any 
liquor to drink?’ 

“Answer. ‘After I got off from work and was on my way to 
Fairfax from Clarendon I had two drinks of apricot brandy. 
The other workmen had it and they gave it to me.’ 

“Question. ‘W T here did you buy the pint of apricot brandy 
that you took down to the gas station -with you?’ 

“Answer. ‘I bought it at that drug store at Fourth and N 
Streets, Southwest.’ 

“Question. ‘How many drinks that you have out of the 
bottle you bought?’ 

“Answer. ‘I should say four or five.’ 
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“Question. ‘When this colored man jumped on your car at 
Eleventh and M Streets, Southeast, did you notice his de¬ 
scription?’ 

“Answer. ‘I did not. All I could tell was that he was a col¬ 
ored fellow about 30 years old.’ 

“Question. ‘Were there any other cars stopped at this stop 
sign where you stopped?’ 

“Answer. ‘No, sir.’ ” 

Mr. Caldwell. That concludes the reading of the first page, 
and it is signed at the bottom, “R. S. N.; C. E. B.;” and 
“J. W. W.” 

The second page is as follows [reading]: 

“Question. ‘Do you wear glasses?’ 

“Answer. ‘Yes, sir; all the time.’ 

“Question. ‘Did you have on your glasses when this man 
jumped on the running board of your car?’ 

“Answer. ‘Yes, sir.’ 

“Question. ‘Did the man get into the car with you after he 
jumped on the running board?’ 

108 “Answer. ‘I don’t know. The last thing I remember 
was him jumping on the running board.’ 

“Question. ‘What did you do with the empty bottle which 
had contained the apricot brandy that you and the two other 
men finished at Sixth and N Streets, Southwest?’ 

“Answer. ‘I put it in a paper bag and took it away with me.’ 

“Question. ‘Can you read and write?’ 

“Answer. ‘Yes. sir.’ 

“Question. ‘Have you made your statement and answers to 
my questions freely and voluntarily, without any force or 
promises being used or made by anyone to obtain them?’ 

“Answer. ‘Yes, sir.’ 

“Richard S. Nestlerode.” 

“Witnesses: 

“Carl E. Bean, #2. 

“J. W. Wise, Detective Sergeant.” 

Mr. Caldwell, I offer this to the jury if anyone wants to 
see it. 

Mr. Caldwell. I have no further questions of this officer. 

Mr. David. No further questions. 

The next witness called by the Government was Dr. James 
W. Braden, who, after being first duly sworn testified in sub¬ 
stance, as follows: 

I am from Casualty Hospital and have been for four years. 
I had occasion to treat a colored lady named Edna Mitchell 
on June 22nd. I first saw this woman after she was admitted 
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to the hospital and she complained of pain in both legs, around 
the knees. 

An X-ray was ordered of her left leg, and the next day when 
I saw the X-ray, it showed evidence of a fracture over the end 
of the large bone in the left leg. 

The fracture, the break in the bone extended into the trunk, 
and a cast was put on the leg, and she remained in the hos¬ 
pital about three days. 

After that she was taken off in an ambulance and remained 
in bed at home. 

One of the doctors on the staff at the hospital asked me to 
see her at home. I saw her two or three times at her 
109 home from that time and she seemed to be getting along 
all right. 

On July 6th. about 10:30 in the morning, we received a call 
at the hospital that her condition was serious. I went down 
there in an ambulance, and when I arrived she was dead. I 
pronounced her dea£ at 10:55 a. m. 

As far as I know, she remained in bed all the time at home. 
She was quite large, and this cast was rather bulky; so she 
was advised to remain in bed. 

At this point of the direct examination, Mr. Caldwell exam¬ 
ined the witness as follows: 

Q. You have told us about this fractured bone in the leg. 
What did you attribute her death to? 

A. I didn’t have no way of absolutely proving that, but we 
oftentimes see patients that have a break in the bone, and 
little blood clot will form there, and sometimes, within a few 
days after the break in the bone, this blood clot will break 
loose and lodge in the heart, causing immediate death. 

Q. Was it your opinion that is what caused this death? 

A. Well, I can’t think of anything else. I could not prove 
that, but in my opinion that is probably what caused her 
death. 

Q. How could it be proved? 

A. Well, an autopsy could prove it. 

Q. W T ere there any other complications? 

A. No, sir. 

Q. She remained at home in bed until she died? 

A. Yes. 

Upon cross-examination of this witness by Mr. David, the 
witness merely elaborated on matters and things testified to 
upon the direct examination. 

Upon redirect examination by Mr. Caldwell the witness tes¬ 
tified, in substance, as follows: 
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There is no way of preventing that clot or embolism in the 
blood stream from being formed; it is a rather unusual thing, 
but it does happen and we ordinarily consider such a fracture 
as not being serious. An embolism is a foreign body or a body 
in the blood stream. In any case where you have a break in 
the bone, first there is a blood clot forms. Ordinarily 
110 that blood clot stays there, and later calcium is depos¬ 
ited, and that blood clot forms new bone. The embo¬ 
lism, in my opinion, caused the woman’s death. 

Upon recross-examination by Mr. Davis, the witness testi¬ 
fied as follows: 

Q. Do I understand you to say you don’t regard the frac¬ 
ture as serious? 

A. Ordinarily we would not regard this type of fracture as 
a serious thing. 

Q. You don’t regard this injury to this woman as serious? 

A. Well, it is serious in that any type of fracture might 
cause death, such as this one, but you can’t regard every frac¬ 
ture as a serious fracture; so, in that light I would not regard 
this fracture as a serious fracture. 

The next witness called by the Government was Dr. Rich¬ 
ard Gitter, who, after being first duly sworn, testified in sub¬ 
stance as follows: 

I am attached to Casualty Hospital and was on duty there 
on June 22nd and had occasion to treat Edna Mitchell. She 
was admitted to the hospital around four o’clock; a yellow 
cab brought her to the hospital. My records show' she was 
admitted at 4:15 p. m. I treated her right after she came in I 
and I turned her over to Dr. Braden; I treated her in the 
Emergency Room only. 

On cross-examination by Mr. David, the witness testified in 
substance as follows: 

My notes show she was discharged on June 25th around 
4:00 p. m. and she was taken home by ambulance. My records 
do not say why she was discharged; she still had the cast on, 
but everything went all right, so there was no reason for 
keeping her in the hospital. After a patient gets a cast on, if 
she has a fracture, and everything goes along all right, and 
the circulation is all right, they are discharged. 

The next witness called by the Government was Gordon W. 
Rowand, who, after being first duly sw T orn, testified in sub¬ 
stance as follows: 

I am attached to the Traffic Division, Metropolitan Police 
Department; assigned to a motorcycle. I was on duty on 
Saturday afternoon, June 22nd, in the vicinity of Connecticut 
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Avenue and Q street about four o’clock. I was going north on 
Connecticut Avenue when I heard automobile horns, and 
when I was about 50 yards from Q Street, I observed an auto¬ 
mobile coming down Q Street the wrong way, at a high 
rate of speed, and the streetcar started to move on the 
111 green light and collided with this automobile and 
knocked the automobile around, and it collided with 
another automobile which was coming south on Connecticut 
Avenue, and the driver of the car that came up Q Street 
jumped out of his car and started to run north on Connecticut 
Avenue. 

There was a cab standing on the west side of Connecticut 
Avenue north of Q, and the cab driver ran out and grabbed 
the driver of the car by the arm. 

The driver struck the cab driver in the face and knocked 
him down and continued to run north on Connecticut Avenue. 
I jumped off the motorcycle and ran after the defendant and 
went about 75 yards north of Q Street and on the east side 
of Connecticut Avenue I struck the defendant in the back of 
the head and knocked him head-on into a lamp pole, a lamp 
post. The defendant rolled over on the sidewalk. I started 
to grab him. He was struggling, so I jumped on top of him. 
Some other men who followed us up the street, came to my 
assistance, and we held the defendant there until he ceased 
struggling, a few minutes. 

We got him back on his feet and started back to Q Street, 
and he started struggling again, and we put him down and 
held him until he quieted down. (At this point the witness 
identified the defendant as the person who was driving that 
car and with whom he struggled.) 

The witness continued: 

I have not been able to locate the taxicab driver whom was 
knocked down by Nestlerode. I have talked to several Dia¬ 
mond cab drivers and they said he drives a Diamond cab 
but they did not know his name. 

When I got off my motorcycle. Nestlerode was a distance 
of about 75 yards up Connecticut Avenue and he was run¬ 
ning. I ran hard as I could and caught up with him and 
when I did catch him I hit him in the back of the head, 
knocking him down and he fell against a lamp post which 
cut his face and nose. When I got back to the car I found 
this bottle of liquor (brandy) lying on the left-hand running 
board of the car. The left-hand door of the car was open. 
This bottle has been in my possession ever since. 

(At this point this bottle of liquor was offered and admitted 
into evidence without objection from defense counsel.) 
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By Mr. Caldwell: 

For the purposes of the record I would like to say 
112 that this pint bottle is approximately three-fourths full 
and I would like to read the label on the front of the 
bottle which says: 

“70 proof; Old Mr. Boston; 1 Pint; Apricot Nectar; a bev¬ 
erage liquer; artificially colored; More delicious than brandy; 
prepared and bottled by Ben Burg, Inc., Boston, Massachu¬ 
setts—price 80 cents per pint.” 

(Bottle marked United States Exhibit 3.) 

Mr. Caldwell resumed his direct examination of the wit¬ 
ness, who testified substantially as follows: 

This is the only bottle I found around there, and there was 
a paper bag and from the looks of the bag it appeared that 
this bottle had been in it. 

When I chased this man and caught him, he repeated at dif¬ 
ferent times the words “Let me go.” There was no conver¬ 
sation with him and when I brought him back to the scene 
of the accident I had no conversation with him. I left him 
there on the corner with three or four different men, while 
I went in the Underwood & Underwood Photographers place 
of business to call the station to have them send some assist¬ 
ance and possibly an ambulance. He offered resistance for 
three or four minutes at that corner after which he lay there 
more or less passively. 

As the defendant ran up the street he ran as if he was 
running in mud or snow or something of that sort, as if he 
was under the influence of liquor. 

I have arrested or handled about one hundred or a hundred 
and fifty drunks since I have been on the police force and this 
person did not appear to me to be in a drunken stagger but 
as if he might be under the influence of liquor. 

The defendant was kept there at the scene of the accident 
about 15 minutes after which I turned him over to Officer 
Winfield and the Emergency Hospital staff ambulance. 

' I estimate the speed of his automobile at the time he came 
out of Q Street into Connecticut Avenue to have been 50 or 
55 miles per hour. 

113 Q. Officer, have you since the date this trial began, 
and upon instructions from the United States Attorney’s 
Office, measured the distance from Thirteenth and Maryland 
Avenue, Northeast, to the intersection of Third and R Streets, 
Northwest? 

A. Two miles and three-tenths. 

Q. How did you measure that? 

A. I measured it with the motorcycle speedometer. 
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Q. Is that a tested speedometer? 

A. Yes, sir. 

Q. Did you go from there down to Sixth Street? 

A. Yes. 

Q. What is the distance down from Third and R to Sixth 
and M Streets? 

A. Eight-tenths of a mile. 

Q. And from Sixth and M over this route by way of Thomas 
Circle and Scott Circle out to Connecticut Avenue and Q 
Street? 

A. One mile and nine-tenths. 

Q. The total mileage in all that area, from here to here 
[indicating], would be what, then? 

A. Five miles. 

Upon cross-examination by Mr. Simmons the witness testi¬ 
fied, in substance, as follows: 

After the street car struck this car I came up around the 
street car and parked my motorcycle. Then I saw the 
114 defendant jump out of the car and start running and the 
taxicab driver started laterally across the street toward 
him. At the time the taxicab driver reached the defendant, 
they were about the length of this court room from the scene 
of the accident. (The witness later testified that in his opinion 
the court room was 20 to 25 yards long.) At the time the cab 
driver reached the defendant I was just in the act of getting off 
my motorcycle but I was watching them all the time. I had 
parked my motorcycle a short distance south of the scene of 
the accident (about 10 feet south of the accident). The cab 
driver grabbed the defendant by the left arm and started to 
hold back on him, then the defendant struck him and knocked 
him down. As the taxicab driver went down he sort of held on 
Nestlerode’s arm, and the defendant sort of pulled loose. It 
looked to me like Nestlerode struck him in the face. I got off 
of my motorcycle and started running after the defendant. 
The defendant never did stop running from the time he left 
the automobile. He was slowed up momentarily. The cab 
driver grabbed him, and he sort of pulled like this [indicating] 
and swung at the same time, all on the run. The cab driver held 
on to his arm and then dropped down, and Nestlerode turned 
and started running again. 

At the time I caught up with the defendant he was then about 
75 yards from the scene of the accident. As I caught up with 
him, I struck him on the back of the head with my fist and as he 
went down his face hit a lamp post. The defendant then fell 
over to the right, more or less, on his back and he started kick¬ 
ing and striking, so I jumped right on top of him and some other 
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men came up and we all just smothered him dowm. Nestle- 
rode was swinging wildly and I don’t know whether he hit me 
or not but he might have hit me then. 

I said he ran up the street as if he was running on mud or 
on snow (the wdtness testified that there was no mud or snow 
on the street) and by that I meant he was running as if slipping. 
I brought him back to the corner at the scene of the accident 
bodily and he offered resistance the last 50 yards back, by 
pulling and kicking, and that sort of thing, but he couldn’t do 
much as five or six of us had hold of him. When we got him 
back to the corner we threw him dowm in the street and held 
him there. Several men held his legs and arms, and so forth, 
and I asked them to hold him there until I went in 
115 Underwood & Underwood Studios and called the sta¬ 
tion. He did not offer resistance at the time he was 
being placed in the ambulance. 

At this point of the cross-examination, the following oc¬ 
curred : 

Q. Officer, you testified that he acted like a wild man. Ex¬ 
plain that, please. 

A. Well, the expression on his face had a wild look about 
it. He was fighting, and you could not talk to him or you 
could not reason with him, or anything; just like a wild man 
trying to get away. 

Q. Did he appear to be crazy? 

A. You might say he appeared to be- 

Q. (Interposing.) In other words, would you say he acted 
like an insane person? 

Mr. David. Let him finish his answer. 

By Mr. Simmons: 

Q. Would you say he acted like an insane person? 

A. I couldn’t answer that question. He was in a violent- 

(the witness paused). 

By the Court: 

Q. Just answer the question, Officer, as best you can. 

A. He was in a violent temper. I mean I would say he 
acted like a very violent, insane person, a person who was 
something of that sort. 

By Mr. Simmons: 

Q. Would you say he acted like a maniac? 

A. To a certain extent; yes. 

Q. Did you observe anything unusual about the look of his 
eyes? 

285902—*1-7 
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A. His eyes were—He kept looking all around like this [in¬ 
dicating] . He looked like he was afraid somebody was going 
to jump on him, or something—like he was afraid of something. 

Q. Were his eyes glassy? 

A. Well, glassy? A glassy eye is a start, isn't it? 

Q. Yes. 

A. No; I wouldn’t say they were glassy. 

Q. Did his eyes show any expression? 

116 A. An expression of fear, I would say, more than any¬ 
thing else. 

The next witness called by the Government was William 
Bedford, who, after being first duly sworn, testified, in sub¬ 
stance, as follows: 

I work at Riverview Filling Station, 6th and N Streets, 
Northwest, and I was there on Saturday afternoon, June 22, 
and Nestlerode came in and got his gas first, and was staggering 
around there, and I said, “Well, you better lay down there, 
Dude, because you’re liable to get hurt.” He didn’t lay down 
at all; he kept walking around. He drove his car on the lift 
to get it greased. I told him to lay down and rest himself; 
don’t take his car on the street. When I saw him, he was 
feeling pretty good. I told him to lie down because he was 
staggering and he wanted to take his car and I told him, “You 
better lay down a little bit. You’re liable to go on the street 
and get hurt.” 

He also wanted me to wash his car and I had five cars 
ahead of him. I told him to get in the back seat of his car 
and lay down. 

I didn’t pay any attention to what time he left the station; 
I don’t think it was dark yet. 

I saw him talking to Mr. Bacon and Mr. Douglas while they 
were putting the oil in his car. 

Upon cross-examination by Mr. Simmons the witness tes¬ 
tified, as follows: 

Q. Why did you try to get Nestlerode to lie down? 

A. I thought it was better for him to lay down, because if 
he drove his car he would be liable to get hurt. 

Q. Did he appear to you to be drunk? 

A. Sure; I wouldn’t have asked him. 

The witness continued to testify in substance, as follows: 

I did not see him drinking any around there, because I am 
over at the washstand. I did not go to get a bottle of whis¬ 
key for him. I did not see him offer Mr. Bacon or Mr. Douglas 
a drink. 

I heard Nestlerode when he left—he went back and backed 
up to Sixth Street like Sam Hill; and I mean by that he was 
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driving very fast, and I suspected that condition, and that is 
why I wanted him to take a nap. 

117 At this point the Government (Mr. Caldwell) an¬ 
nounced that the taxi driver that was involved in the 
fight with Nestlerode at Connecticut Avenue and Q Streets 
could not be offered as a witness because his name was not 
known and were unable to locate him. 

Thereupon, the Government announced their case had been 
closed. 

Whereupon, Mr. David moved the court to instruct the jury 
to acquit the defendant on the ground that the evidence sub¬ 
mitted in behalf of the Government did not bring the case 
within the definition of murder in the second degree, said 
motion being directed to both counts of the indictment. 

After argument, the motion was overruled to which Mr. 
David noted an exception. 

Mr. David then moved the court to enter an order requir¬ 
ing the Government to pay a reasonable fee, to be determined 
by the Court, to have a psychiatrist examine the defendant 
and to testify as an expert in the case, for the reason that the 
record shows the defendant to be a pauper and without any 
means. This motion being made at adjournment time the 
Court announced the decision on the motion would go over 
until court adjourned tomorrow, at which time, after argu¬ 
ment, the court granted the motion. 

Then, the opening statement on behalf of the defendant 
was made by Mr. Simmons. 

The first witness called for the defendant was Claude Reed, 
who, after being duly sworn, testified in substance as follows: 

I have known the defendant for about two years; I work 
with him and persons by the names of Ben Barrett, and Estel 
Moore also worked with us. I worked with Nestlerode on 
Saturday, June 22, 1940; we both got off from work in Arling¬ 
ton. Virginia, at 12 o’clock and Richard Nestlerode (defend¬ 
ant), Estel Moore and Ben Barratt and myself went in Nestle- 
rode’s car to Clarendon. Virginia, to a liquor store. I pur¬ 
chased a pint of apricot brandy; Barratt purchased a pint of 
whiskey and Moore purchased a pint of apricot brandy. The 
brandy I purchased was named Old Mr. Boston Apricot Nectar 
liquer. The witness identified Government exhibit number 3 
as the kind of brandy that he purchased.) Mr. Moore’s pint 
that he purchased was the same type of brandy, but Mr. Barratt 
purchased a pint of whiskey which is different from the 
1 IS brandy we purchased. We three were riding with Nes¬ 

tlerode and he did the driving. We left the liquor 
store and started home and during the journey, which was 
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about 12 milerf, we all took several drinks. Nestlerode took 
three or four good sized drinks. We consumed two pints; one 
pint of brandy and one pint of whiskey during this trip. It 
took us about an hour to get home. None of us had anything 
to eat after we got off from work. After we got horn’, Mr. 
Nestlerode left there shortly thereafter in his car and he was 
alone. At the time he left he had a bottle left in his car 
which was about three-fourths full. The bottle left in the 
car was the remainder of the bottle which I had purchased 
and the bottle there [indicating Government Exhibit 3] is the 
same brand and it appears to contain about the same amount. 

Upon cross-examination by Mr. Caldwell, the wdtness testi¬ 
fied. in substance, as follows: 

I could not identify this (Government Exhibit No. 3) as the 
same pint that I purchased. I do not recall the name or the 
number of the liquor store where we made the purchases but 
it was located in Clarendon, Virginia, just off Wilson Boule¬ 
vard, South. We got off from w’ork at 12 o’clock and we got 
to the liquor store around 12: 30 o’clock. Our work is at 
Nineteenth and North W’est Streets, Arlington, Virginia, and 
the liquor store is about a mile and a half from our work. We 
had nothing to drink before we got to the liquor store. I think 
I paid eighty-five cents for the pint of brandy. We took our 
first drinks outside the city limits after we had gotten out of 
the residential district, as we could find a place to stop the 
car and take a drink. We drank out of the bottle. Nestlerode 
drove all the time. I noticed quite a bit of difference in the 
way he drove because he didn’t control the car quite as good 
as I thought he should have. That road running south from 
Fairfax is very narrow, is an asphawlt country road and just 
room enough for two cars to pass. We did not have any 
crashes or any trouble on it. Nestlerode left the house while 
I was taking a bath and Moore and Barratt remained at the 
house. 

Nestlerode did not have anything to eat. We drank a pint 
of brandy and a pint of whiskey and threw the bottles away. 
We were drinking out of one another’s bottle and my bottle 
happened to be the last bottle and I know the bottle left in 
the car was not Nestlerode’s because I put it back in the sack 
and put it on the back seat, and when I got home I left it in 
the car. 

119 The next witness called on behalf of the defendant 
was Estel Moore, who, after being first duly sworn, 
testified in substance as follow’s: 

I am employed at Parkhurst, Arlington, Virginia, and Mr. 
Claude Reed and Mr. Ben Barrett are also employed with that 
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company. On Saturday, June 22, I got off from work at 12 
o'clock, and Ben Barnett, Claude Reed, and Mr. Nestlerode 
and myself went to Clarendon, Virginia, to a liquor store. I 
purchased a pint of apricot brandy. The name of it was Old 
Mr. Boston, and that (meaning Government Exhibit No. 3) 
looks like the same thing I purchased. Nestlerode did not 
make any purchase. Reed purchased a pint of the same type 
of brandy and Barrett purchased a pint of whiskey. On the 
way home all of us drank two pints, and Nestlerode drank 
every time we did. I didn’t notice whether he took large or 
small drinks. It is about twelve miles from Clarendon to my 
home. After we got home Nestlerode remained around there 
about thirty minutes before he left alone in his car. We did 
not drink any at the house. We drank two pints and about 
that much (pointing to Government Exhibit No. 3) out of the 
other pint. I don’t know what became of the pint that we 
did not finish. 

Upon cross-examination by Mr. Caldwell, the witness testi¬ 
fied in substance as follows: 

We only stopped one time at the intersection of the new 
road just south of Falls Church; we drank as we were going 
along in the car. We drank two pints. The bottles were 
passed around about three times, and all four of us drank 
each time. 

The road we took from Clarendon to our home is a country 
macadam road having many curves in it. We drank as we 
were driving along. We drank two pints, one pint was whis¬ 
key and the other pint was brandy. I expect the bottles were 
passed around about three times. 

The next witness called on behalf of the defendant was 
Ben Barrett, who after being first duly sworn, testified in sub¬ 
stance as follows: 

I live in Fairfax, Virginia, and am employed at Parkhurst, 
in Arlington, Virginia; this company is engaged in the build¬ 
ing of homes. Estel Moore and Claude Reed also work there, 
and we were working there on Saturday, June 22, 1940, and 
the defendant was also working there on that date. On that 
date we got off from work at twelve o’clock, and the 
120 defendant, Moore, Reed, and myself went to a whiskey 
store in Clarendon, Virginia. We went in Nestlerode’s 
car, and he was doing the driving. I purchased a pint of 
whiskey; Reed purchased a pint of Old Mr. Boston, apricot 
liquer, and Moore purchased a pint of Old Mr. Boston, apricot 
liquer, and Nestlerode did not purchase anything. We left 
the liquor store and went on home in Nestlerode’s car, and he 
was driving. I don’t know how many drinks we took, but we 
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drank a pint of whiskey and a pint of liquer brandy. We took 
a drink or two out of the other pint of liquer brandy and that 
bottle was left in the defendant's car. I ate some lunch, but 
I don’t think Nestlerode ate anything. It was about 12 miles 
from the liquor store to our home. Nestlerode stayed at the 
house a short time and then left alone in his car. I didn’t 
notice anything unusual about his driving, but he was a little 
more talkier than usual. 

Upon cross-examination by Mr. Caldwell, the witness testi¬ 
fied in substance as follows: 

We took our first drink after we got out of Clarendon. We 
just passed the bottle around, and each of us would drink. 
After we got to Fairfax the road then got very narrow, but 
we didn’t have any trouble on the narrow road. I would 
think we all took about four drinks. The bottle that we left 
in Nestlerode’s car looked about like that [pointing to Gov¬ 
ernment Exhibit No. 3]. It looks the same, and about the 
same amount is gone out of it, but I don’t actually know 
whether that is the bottle or not. After we arrived at our 
home, we did not drink any. I felt pretty good after Nestle¬ 
rode left the house, but none of us passed out or had any 
fights or anything like that. 

On redirect examination by Mr. David the witness testified 
in substance as follows: 

I ate my lunch on the way home, and I believu Reed also 
ate while we were driving along, but Nestlerode did not eat, 
and he did not eat anything while at the house. 

The next witness called on behalf of the defendant was 
Edward H. Wilcox, who after being first duly sworn testified 
in substance as follows: 

I am vice president of Parkhurst, Incorporated, Arlington, 
Virginia. This is a real-estate development and building 
company. I know Richard S. Nestlerode; he came in my 
employ about the first of May and he worked for me 
121 on up until his arrest on June 22, 1940. He w*as a 
common laborer. I know Reed, Barrett, and Moore, 
who have testified here, and they work on the same develop¬ 
ment. I know other people in the community where Nestle¬ 
rode worked and lived and his general reputation for peace and 
good order and integrity was good. He was a faithful em¬ 
ployee, and to my knowledge he never had any trouble. I 
did not know him as a drinking man. 

Upon cross-examination by Mr. Caldwell, the witness tes¬ 
tified in substance as follows: 

I did not know Nestlerode before he came to work for me. 
I do not know the exact residence where he lived. I do not 
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know any of his neighbors., and cannot testify as to his reputa- j 
tion among his neighbors. I know other people who know 
Nestlerode but do know whether they are his neighbors or 
not. 

Upon redirect examination, the witness testified in sub¬ 
stance, as follows: 

There are about 75 men that worked on the job as laborers 
with Nestlerode and when I talk of his general reputation, I j 
mean among the men he had mingled with on the job. 

Upon recross examination by Mr. Caldwell, the witness tes- j 
tified substantially as follows: 

I was in close contact with Nestlerode and was personally 
familiar with his comings and goings. I don’t know positively 
whether he was ever late for work or whether he has been 
absent from work at any time. I know Nestlerode as one of j 
the 75 men working for me. 

The defendant, Richard Samuel Nestlerode, next took the 
stand, and after being first duly sworn, testified, in substance, 
as follows: 

I am twenty-seven yearc? old; born in Bates County, Mis¬ 
souri, and I lived in Bates County for fifteen years. My! 
mother died February 22, 1919, when I was four years old. j 
My father is living in Dover, Arkansas. I started school in 
Bates County and I finished the seventh grade and after I j 
had taken some eighth grade work, I quit school to go to work 
on a neighbor’s farm at twenty-five dollars per month andj 
after working there for a few months I went to Nebraska when j 
I w*as sixteen years of age. I did farm work in Ne- j 
122 braska. I received forty-five dollars a month for my 
work in Nebraska and my room and board was fur- j 
nished. I did general farm work there, and I remained there 
until 1929 when I came to Virginia and was unemployed for ! 
a short time, but I went to work in January for Westover | 
Construction Company, Arlington, Virginia, doing common j 
labor work for which I received $3.60 per day and after work- j 
ing there for about one month, I went to work at a gasoline j 
service station at Second and M Streets, Southw-est, Washing- j 
ton, D. C., driving an oil truck in the daytime and working in j 
the station at night. I worked there until spring, then I went j 
back to work for my former employer, the Westover Construe- I 
tion Company, in Arlington, Virginia, as a laborer and worked j 
there about three weeks, and then went to work for Parkhurst j 
Construction Company in Arlington, Virginia, at which place j 
I have worked up until June 22, 1940. Claude Reed worked j 
with me there; he came from Nebraska to Virginia with me. j 


I 
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Ben Barrett and Estel Moore also worked with me at Park- 
hurst. 

On Saturday, June 22, 1940, I got off from work at 12:00 
o’clock noon; we put our tools away and then went and got 
paid off. Some of them granted to go to Clarendon. Virginia, 
so I took them in my car. Reed, Barrett, and Moore went 
with me. I did not eat any lunch. After we arrived in Clar¬ 
endon w T e went in a liquor store and Moore and Reed each 
bought a pint of apricot brandy and Barrett bought a pint of 
whiskey. I did not buy anything. After we left the liquor 
store we went towards Fairfax. Virginia. We were drinking 
brandy and whiskey and I would say I took about four drinks. 
I was driving my car. At the time I would drink, all of us 
would take a drink. The brandy would be passed around and 
we all would take a drink, and the whiskey would be passed 
around and we would all take a drink. As near as I remem¬ 
ber w’e drank a pint of whiskey and a pint of brandy and part 
of another pint of brandy. About one-fourth of the last bottle 
of brandy was drunk. I did not eat anything on the road 
from Clarendon to my home. I felt the effect of what I had 
to drink, but I felt just like anybody would feel wdien they 
got feeling good. I stayed at my home about thirty minutes, 
then I left the house alone in my car. I went back to Fairfax 
and stopped to get some gas and then came on to Washington. 

I got fifty cents worth of gas, and the first place I 
123 stopped in Washington was at Fourth and M Streets 

Southwest. I bought a pint of brandy (apricot) there. 
I paid ninety-five cents for it. I took it down to the sendee 
station at Sixth and N Streets Southwest, where I got my car 
greased and had the oil changed, and I was drinking it around 
there. Bacon and Douglas work there and I offered them a 
drink but they did not take large drinks because they did not 
seem to like it; they said it was too sweet. I drank the re¬ 
mainder of that pint while I was there at the filling station. 
I also purchased a half pint of whiskey at the same place I got 
the apricot brandy. I left the filling station in my car and 
w*ent to get the half pint of whiskey, I believe, but I don’t re¬ 
call definitely that I took my car, but I believe I took my car 
wdth me. I drank the half pint of whiskey myself. By this 
time I was getting pretty drunk. 

I recall having a conversation with either Bacon or Douglas 
w’hile he was greasing my car but I do not remember talking to 
a colored person by the name of Pop Bedford. There is a 
colored man that works there but whether he was there that 
day or not I wouldn’t say. I do not recall anyone trying to 
put me to sleep. I don’t remember anyone trying to keep me 


RICHARD! S. NESTLERODE VS. UNITED STATES 103 

from driving my car. After I left the filling station I remem¬ 
ber going up to Eleventh Street, Southeast. Then there was 
a colored man jumped on the car, and I didn’t get a chance to 
see what he looked like. I couldn’t say whether he did any¬ 
thing to me or not. 

The next thing I remember was in number 3 precinct the 
following day, and at this point the following occurred: 

Q. (By Mr. Simmons.) What is the first thing you remem¬ 
ber there? 

A. W^ell, I woke up wondering why I was in jail. 

Q. Did you later find out why you were in jail? 

A. Yes; after my brother came down about ten o’clock, I 
should say, he told me. 

Q. What did your brother say to you? 

A. He said I had run over a man. 

Q. He said you had done what? 

A. He said I had run over a man. 

Q. Did you know what he was talking about? 

124 A. No. 

Q. Did you recall doing that? 

A. No. 

Q. Mr. Nestlerode, did you know that you had also struck 
a woman? 

A. No. 

Q. Do you remember running into a streetcar? 

A. No; I don’t. 

Q. Do you remember being carried to the police precinct? 

A. No; I don’t. 

Q. Then, after your brother had this conversation with you, 
what is the next thing you recall? 

A. They took me to the Homicide. 

Q. What happened there? 

A. Well, they put me in the line-up. 

Q. Tell us in your own words what happened there. 

A. Well, they took and looked at me in the line-up, and 
they asked me a bunch of questions. 

Q. Do you recall their asking you the question whether or 
not you had run over this man? 

A. I don’t really remember what they did ask me; I was all 
excited and nervous. 

Q. When you came to, how did you feel? 

A. I felt kind of dopey-like. 

Q. W’as your mind clear? 

A. Not exactly. 

Q. Mr. Nestlerode, going back to the time when you were 
at this filling station, do you remember what you set out to do 
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as you left the filling station? Do you remember where you 
were going? 

A. No. 

Q. You don’t remember that? 

A. I do not remember. 

Q. Why don't you remember that. Mr. Nestlerode? 

125 A. Well, I was too drunk for anything. 

Q. Do you know of any other reason why you would 
not remember? 

A. No; that would be the only one that I know of. 

Q. Had you ever been in that condition before? 

A. No. 

Q. Have you ever been drunk before? 

A. I never was much of a hand to drink. 

Q. Have you ever been drunk before? 

A. Well, I have been drunk, but not that bad. 

Q. Have you ever been in any trouble before in your life? 

A. No. 

Q. Have you ever been arrested? 

A. No. 

Q. Have you ever been convicted of any crime? 

A. No. 

Q. Have you ever been charged with any crime? 

A. No. 

Upon cross-examination by Mr. Caldwell, the witness 
(Nestlerode) testified in substance as follows: 

I paid seventy-five cents for the pint of brandy I purchased 
at Fourth and M Streets Southwest. I purchased it after I 
got into Washington after leaving those other fellows at Fair¬ 
fax, Virginia. It was a pint of apricot brandy. I did not 
know there w*as almost a pint in my car, because I did not 
know it had been left in my car. I drank the pint while at 
the filling station. I later went and bought a half pint of 
whiskey and paid fifty cents for it. I don’t know why I 
changed from apricot brandy to whiskey; I just happened to 
buy the whiskey. 

After I left Fairfax, Virginia. I drove along the road running 
from Fairfax Station down to the courthouse; I was pretty 
high then but I knew to a certain extent what I was doing. 
I stopped at Fairfax Courthouse and bought some gasoline 
and I think I came on toward Washington through Annan- 
dale. I came into Washington over the Fourteenth Street 
bridge, and I turned right under the railroad bridge and 

126 came along the waterfront on Water Street, and I 
stopped at Fourth and M Streets Southwest, and that 

is where I bought the pint of apricot brandy. I am sure about 
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that, and I am sure that I later purchased a half pint of 
whiskey. I cannot be mistaken about this. I don’t recall 
having any accidents or trouble. I have a faint recollection 
of leaving the filling station and driving along M Street to 
Eleventh Street. 

At this point of the cross-examination the following oc¬ 
curred : 

Q. (By Mr. Caldwell.) You told the officer that that was 
where you went, didn’t you? 

A. I don’t know wffiat I told him. 

Q. By the way, you said you did not remember anything 
until the next day? 

A. Until the next morning. 

Q. About nine o’clock? 

A. Well, I wouldn’t say what time it was. 

Q. Ten o’clock? 

A. I wouldn’t say that. 

Q. You were kind of dopey then? 

A. Yes. 

Q. Did you feel like you had a hangover? 

A. Yes. 

Q. Do you remember when Officer Wise came in and talked 
to you about noontime? 

A. Officer Wise didn’t come in and talk to me there. 

Q. He didn’t? 

A. No. 

Q. Then, they took you over to the Homicide Squad about 
noon; is that right? 

A. Something like that. 

Q. (Mr. Caldwell showing the witness Government Exhibit 
# 2) Is that your signature there at the bottom? 

A. Yes. 

127 Q. Did you make this correction here with your 
initials “R.‘S. N.”? 

A. That is my handwriting. 

Q. Did you point out that you didn’t like this N there; 
that it looked sort of funny and you wanted to make a cor¬ 
rection on the front page? 

A. I wouldn’t recall that. 

Q. You made this “R. S. N.” down here? 

A. Yes. 

Q. Do you remember when that statement was made? 

A. It w*as made some time on Sunday. 

Q. About noontime, wasn’t it? 

A. I couldn’t tell you; I didn’t have no watch. 
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Q. You do remember when they took you into this room 
and the man started typing this statement out while Officer 
Wise was talking to you? You remember that incident, don’t 
you? I don’t care what time it was, but you remember 
when it happened, don’t you? 

A. I wouldn’t say for sure that I do. 

Q. Why wouldn’t you say for sure that you do? 

A. I was all nervous and excited, and it wasn’t quite clear 
in my head what they was trying to do. 

Q. Do you remember it happening at all? 

A. I remember that kind of typing there, but I don’t know 
what they was doing. 

Q. Do you remember his asking you questions about this? 

A. Yes. 

Q. Do you remember telling him that you went along 
M Street there, that some colored man jumped on your car 
at Eleventh Street, and that you did not remember what 
happened after that? Do you remember telling that to Officer 
Wise? 

A. I don’t remember I told him that. 

Q. Is it true that that was wffiat happened? 

A. Yes. 

128 Q. Do you remember telling Officer Wise that you 
didn’t remember anything else until you were arrested? 

A. I don’t remember talking to him. 

Q. Do you remember this larger officer who talked here 
yesterday. Sergeant Wise, the big fellow to whom I showed 
the paper yesterday when he was in the courtroom? 

A. I don’t remember talking to him at that time. 

Q. Whom did you talk to? 

A. I don’t remember who it was. 

The Court. I wish counsel would come to the bench a 
minute. 

(Counsel for both sides approached the bench and con¬ 
versed with the Court as follow’s:) 

The Court. Is it the position of counsel that this man made 
this statement without knowing what he was doing? 

Mr. David. He said he recognizes his signature. 

The Court. There was no objection to the admission of this 
statement. 

Mr. Caldwell. He said he does not remember its happen¬ 
ing. 

The Court. A confession made without a man’s knowing 
about it ought to be objected to. There was no objection 
to it. 



RICHARD S. NESTLERODE VS. UNITED STATES 107 

Mr. David. I understood that that was the signature of the 
witness, and Wise said he asked him these questions. Did he 
say he signed it? 

Mr. Simmons. He said he signed it. 

The Court. That is not what I am saying. Don’t you think 
that if a man talks in his sleep, it is not admissible? 

Mr. David. Suppose you let him read it and identify it. I 
understood he signed it. 

The Court. I want it remembered that there was no objec¬ 
tion made to the admission of that statement. 

Mr. David. That is correct; yes, sir. 

Thereupon, counsel returned to the trial table and the cross- 
examination continued, in substance, as follows: 

129 Q. (By Mr. Caldwell handing the witness Govern¬ 
ment Exhibit No. 2.) Suppose you look at this state¬ 
ment here. Maybe that will refresh your recollection? 

A. (After examining the paper.) I don’t remember him 
talking to me about me being the driver of the car. He never 
said anything to me about it that day. 

Q. Go ahead. Read the statement, and tell me whether or 
not it is true. 

(The witness examined the paper.) 

Q. Do you recall that statement? 

A. I don’t recall anything about it. 

Q. The first paragraph? 

A. The first paragraph. 

Q. What about the second paragraph, where you start off: 

“About 1: 00 p. m., yesterday afternoon, June 22. 1940, I 
drove in my car to the service station at Sixth and N Streets, 
Southwest.” Did you tell him that? 

A. I don’t recall telling him that. 

Q. Do you recall anything that you told him at that time? 

A. Not at that time; no. 

Q. Well, did you tell him anything like this at a later time? 

A. I couldn’t recall that. 

Q. How do you suppose Sergeant Wise knew that you went 
to Sixth and N if you didn’t tell him? 

A. I don’t know. I don’t remember telling him. 

Q. How do you suppose that he knew that you went out 
Eleventh Street if you didn’t tell him? 

A. I don’t know that. I don’t remember telling him that. 

Q. How do you suppose he knew that a colored man jumped 
on your car at Eleventh Street if you didn’t tell him that? 

A. I don’t remember telling him that. 

Q. You don’t remember any of this that happened? 

A. No. 
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130 Q. When did you come to or regain consciousness? 

A. Well, I really didn’t come to good until the next 

day. 

Q. Well, this was the next day. 

A. Well, when they took me down the next day, I was all 
balled up. 

Q. Do you mean you were still under the influence of liquor? 
A. Well, my mind wasn’t clear. 

Q. You were nervous, of course, and you were excited and 
worried, but do you mean that you do not know what was 
going on? 

A. Not clear; no. 

Q. Do you know what is going on now? 

A. Yes. 

Q. Well, now, forgetting for a moment that you said or 
didn’t say anything to Officer Wise, do you now remember that 
you went into the filling station at Sixth and N? 

A. Yes; I remember going into the filling station. 

Q. Do you remember leaving that filling station? 

A. No; not distinctly, I don’t. 

Q. Do you remember going up Eleventh Street, or do you 
remember how you went? 

A. No; I don’t. 

Q. You don’t even know whether you w’ent out Eleventh 
Street or not? 

A. No; I don’t, for sure. 

Q. What about this story about a colored man? Is that true 
or isn’t it? Did somebody jump on to your car? 

A. Yes. 

Q. Where? 

A. Well, as near as I can remember, that is the only way I 
know’ to go up to where my brother lives. 

Q. No. Did somebody jump onto your car after you left the 
filling station? 

A. Yes. 

Q. Where did he jump onto your car? 

A. As near as I can recall it, it was there at Eleventh 
and M. 

131 Q. Do you recall that it was a colored man? 

A. I am pretty sure he was. 

Q. Don’t you remember? 

A. Well, I never got much of a look at him. 

Q. Why didn’t you get much of a chance? 

A. Well, I don’t know. 

Q. Did you push him off? 

A. I don’t know whether I did or not. 
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Q. Do you remember going to your brother’s house? 

A. No; I don’t. 

Q. You don’t remember anything about that? 

A. I don’t remember being there at all. 

Q. You don’t remember your sister-in-law saying that if 
you did not leave, she would call the police? 

A. No, I don’t. 

Q. Do you remember that when she went to call the police, 
you ran? 

A. I don’t remember seeing my sister-in-law that day or my 
brother. 

Q. Do you remember being there? 

A. I don’t remember being there. 

Q. Do you remember anything that happened at Connecti¬ 
cut Avenue and Q Street? 

A. No; I don't. 

Q. Do you remember anything about the time when the 
officer knocked you down? 

A. No. 

Q. You don’t remember anything before that? 

A. I don’t remember anything before that nor afterwards. 

The cross-examination then continued, in substance as 
follows: 

I remember going to work that morning and I filled in around 
houses all that morning, and I remember going to get my pay 
check; I remember going to the liquor store in Clarendon. 
After we left Clarendon, we drank as we drove along; I took 
about four drinks. I would take a drink of brandy and then a 
drink of whiskey. There was no particular reason for mixing 
them, as that is just the way they were passed around. 
132 I was planning on getting my car greased and then 
going back home. I had not planned to visit my 
brother; I hadn’t thought about it and I do not recall telling 
the officer that I intended to visit my brother. I wear glasses 
part of the time and I believe I was wearing them on that 
afternoon; I do not have them with me now and I don’t know 
where they are. I don’t know whether I lost them or whether 
I left them out there where I worked. 

I just have a faint recollection of being at Eleventh and M 
Streets Southwest after I left the filling station, but I don’t 
remember going over to my brother’s house. 

I have been driving a car for the last ten years; I had a 
permit to drive in the District of Columbia. Since I came to 
the District of Columbia last November, I have visited my 
brother at 1227 Maryland Avenue Northeast and, too, I have 
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lived there part of the time, but I did not drive my car around 
town much, but mostly just back and forth to work. 

I have been drunk before, but not like that. I never drank 
that much before. I have read the statement and I don’t re¬ 
call telling the officer or anyone else the things contained in 
the statement (meaning Government Exhibit No. 2). 

I do not consider myself a drinking man and by that I mean 
that I do not drink very much. I don’t drink every time I get 
a chance, and I never drank much liquor before because I 
don’t like the taste of liquor. I have never drunk much apricot 
brandy, either, before this day. As to beer, I would drink 
three or four bottles, and that would be all I would want, and 
I would do this only when there was someone with me. I was 
alone when I went to Sixth and M, but I had got started by 
taking the drinks with my friends earlier in the day. 

I do not remember telling Officer Wise anything about what 
happened that day. I am not ready to swear that the state¬ 
ments in this paper (Government Exhibit No. 2) are untrue, 
because I don’t know. 

Upon redirect examination by Mr. Simmons, the witness 
testified, in substance, as follows: 

133 I do not remember Officer Wise or anyone else asking 
me questions on this occasion. I remember being asked 
the question in Government Exhibit No. 2, “Did you work yes¬ 
terday, June 22, 1940,” but who it was—if it was Wise or who 
it was—I wouldn’t say. (Then the witness was showed each 
question and answer in Government Exhibit No. 2, but stated 
he did not remember the questions being asked of him, but he 
stated the answers to all of the questions were substantially cor¬ 
rect.) I do not recall changing the letter “N,” but these are 
my initials and they are written in my handwriting, but I do 
not recall the time and circumstances under which I placed 
my initials upon the sheet. I do not recall the time and cir¬ 
cumstances under which I signed this statement, but it is 
signed in my handwriting. 

The next witness called on behalf of the defendant, was Dr. 
Elmer Klein, who after being first duly sworn, testified in sub¬ 
stance, as follows: 

I am a physician specializing in psychiatry, for the last fif¬ 
teen years. I was graduated from the University of Indiana 
in 1925. I have been on the staff of St. Elizabeths Hospital 
for nearly four years, from 1925 to 1929. Then I was in Johns 
Hopkins in the psychiatric department there for two years. 

Since then I have been associated with mental hospitals and 
a director of clinics and at the present time I am psychiatrist 
for the Washington Institute of Mental Hygiene, and also at 
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the present time I am a member of the District of Columbia 
Commission on Mental Health. The function of the District 
of Columbia Commission on Mental Health is to examine and 
commit patients who are brought to its attention at Gallinger 
Hospital preparatory to being hospitalized at St. Elizabeths 
and other mental hospitals. 

(Mr. Caldwell, counsel for the Government stipulated that 
Doctor Klein is an expert, as a psychiatrist.) 

At this point the following hypothetical question was asked 
of Doctor Klein: 

Q. (By Mr. Simmons.) Doctor, suppose a man, 26 years 
of age, left his work at twelve o’clock on Saturday, noon, and 
proceeds with three other persons to a liquor store where 
134 the four of them purchased two pints of Old Mr. Boston 
apricot nectar liqueur; and they also purchased one pint 
of whiskey; 

Suppose that in the course of the travel from the liquor 
store for a distance of about twelve miles, the four of them 
consume a pint of this apricot nectar and a pint of whiskey 
and about one-fourth of another pint of this apricot nectar; 

Thereafter, the four of them having consumed a pint of 
whiskey and one pint of this apricot nectar, and approxi¬ 
mately one-fourth, which was consumed by the four of them 
passing the bottle around on this journey over a distance of 
about twelve miles; 

Shortly thereafter this person leaves there, driving his auto¬ 
mobile, and comes back to the District of Columbia, a distance 
of some twelve miles, and proceeds to Fourth and N Streets, 
Southwest, where this one person buys a pint of this apricot 
liqueur, and consumes that, with the exception of two tastes 
that he offered to other persons; in addition to that, he con¬ 
sumes one-half pint of whiskey; 

Suppose further, Doctor, that the defendant comes to Elev¬ 
enth and N, Southwest. He then proceeds across N Street, to 
Twelfth and Maryland Avenue, Northeast, in an automobile, 
alone; and at his brother’s home there he attempts to take 
the child away, for which he offers no reason; he tries to 
persuade his brother to go with him, offering no reason; 

Thereafter, he gets in his automobile and comes down 
Thirteenth Street to H Street, Northeast, at which point 
he strikes a woman, without stopping or slowing up, he 
proceeds out Eleventh Street to Florida Avenue, Northeast; 
he then proceeds dowm Florida Avenue to Eckington Place 
going at a speed between 45 and 55 miles an hour; he turns 
right on Eckington Place and goes up to R Street and then 
proceeds down R Street at approximately the same rate of 
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speed; later he is seen at Sixth and N Street, still going at 
approximately the same rate of speed; 

As he approaches Ninth and M Street, Northwest, he makes 
a right turn as if to go north on Ninth Street; turns back 
sharply and continues on M Street, Northwest; as he con¬ 
tinues back into M Street, he goes on the w’rong side of the 
street and hits a man there and knocks him a few r feet; 
135 then without checking his speed, he proceeds on into 
Thomas Circle and Massachusetts Avenue w r here he 
goes around the left-hand side of Thomas Circle, which is the 
wrong way; 

He proceeds to Sixteenth and M, where he turns right and 
goes around Scott Circle on the left-hand side, which is the 
wrong way; he strikes an automobile after he comes out of 
Scott Circle; he pauses momentarily; puts his car in gear and 
goes on to Sixteenth Street and Q; 

He turns left on Q Street; hits straight into an automobile, 
into the front end of the automobile which is parked at that 
point; Q Street being a one-way street going east; he strikes 
this automobile, backs up, and starts forward again. In the 
meantime, the cab has pulled out of the way. and he strikes 
into another car going in the opposite direction; he glances 
off that car and proceeds into Connecticut Avenue at approxi¬ 
mately 60 miles an hour, at w’hich point he collides with a 
street car; the car is knocked up in the air, and the wheels 
are knocked off his automobile. 

He gets out of the automobile and starts running up Con¬ 
necticut Avenue in a wabbly fashion as if on a street that 
w*as muddy or had snow on the ground, as the witness said. 

He meets a taxicab driver, and the taxicab driver tries to 
stop him; he strikes the taxicab driver and knocks him down, 
at which point an officer joins in the chase; the officer strikes 
him on the back of the head and knocks him down to the 
curb and he hits his head against the light post, and this 
person while on the ground continues to resist by kicking and 
by knocking. 

Now, assume from this statement, Doctor, as happening 
to this person, and coming back and assuming further that in 
this journey he passed some dozen red lights traveling this 
distance of approximately five miles and came that distance 
at the speeds that I have intimated to you. 

Would such a man, in your opinion, be sane or insane? 

(Counsel for the Government, Mr. Caldwell, objected to 
that question whereupon the Court dismissed the jury from 
the courtroom.) 
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After considerable argument by counsel on the objection 
the following occurred: 

136 The Court. Then I shall have to sustain your objec- ! 
tion. I am going to let you examine the witness as an 

offer of proof so in the review of this case they may have the 
benefit of what this witness will testify. 

Mr. Caldwell. I would like to make one further observa- | 
tion, that the question as it now stands is not in proper form. ; 
He hasn’t asked this doctor as to what the effect would be on ! 
a normal man. And I would like to show in the record that j 
his hypothetical question does not conform to the facts, in | 
very, very many respects. 

The Court. Very well. 

Mr. David. State what they are and we will put them in the 1 
question. 

The Court. I think it would be well for you to formulate 
your objections, if you wish to. State in the record the reason 
you object to it. 

Mr. Caldwell. I object to it because the question has put j 
this man’s speed at only 45 miles an hour, whereas, the record j 
will show that he proceeded west on Florida Avenue at a rate 
between 60 and 70 miles per hour. 

I would also like to add to the record that they did not state j 
this was Saturday afternoon and the time was four o’clock and j 
the traffic was heavy. 

And further than that, that they did not state that he was \ 
involved in accidents only when he was pursued, and not in- j 
volved in accidents when he was not being pursued. 

The Court. All right. 

Mr. Caldwell. And further than that, that he was able to i 
avoid any cars, he was able to avoid any collisions by proceed- j 
ing quickly up Eckington Avenue and coming back across, and 
that there are many conditions, such as coming down M Street 
and making a U-turn, turning up Ninth Street, and then back 
into M Street, and that, in the case of the streetcar, he went 
through a red light, but he intended at all times to avoid this j 
streetcar by attempting to run around it. In other words, that j 
he was able to see and avoid many other collisions which he 
might hit. 

With that qualification, I will let it stand. 

The Court. All right. 

By Mr. David: 

137 Q. You think he was insane? 

A. I think so. Temporarily. 

Q. What kind of insanity was it? 
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A. I would call it temporary insanity induced by alcohol, 
or, alcoholic delirium, or, as the French refer to it, as mania 
a potu, or mania from drinking, which sometimes affects indi- 
i viduals until they become disoriented and irresponsible, lack¬ 
ing in judgment, being completely out of control of their men¬ 
tal capacities. 

By the Court: 

Q. Something has been said here that bothers me. Did you 
say that in your opinion that kind of a condition would endure 
for a period of about 48 hours? 

A. No. I didn’t say that, your Honor. I said I gathered 
from the testimony that he was not completely himself until 
i some time within 4S hours. I gathered that not from the 
■ hypothetical question but from my own questioning of him, 
and also, some of the statements that the witness himself 
made here. 

Q. I am going to ask a question myself now. There has 
been offered in evidence a statement which is admitted by the 
signature of the defendant to have been made by him within 
24 hours. I believe, was it not? 

A. Yes. 

Mr. Caldwell. Yes. 

By the Court: 

1 Q. And he states now in his testimony that he has no recol¬ 
lection of having made such written statement? 

A. Yes. 

Mr. Caldwell. The doctor was here during the testimony. 

1 The Court. He heard that testimony? 

Mr. Caldwell. Yes. 

By the Court: 

Q. Well, the Court is concerned as to whether or not a per¬ 
son having gone through what it has been stated this de¬ 
fendant did go through, was competent to make a free and 
voluntary statement at that time. 

A. I wouldn’t say so. 

13S The Court. Well, then, I think I shall change the rul¬ 
ing that I have made in this case and let this evidence 
' go to the jury specifically for the point of determining whether 
or not we should give consideration to the written statement 
that has been filed here. 

Mr. Caldwell. What has the doctor said on that? 

The Witness. I said I wouldn’t say that he was completely 
himself at the time that he signed this statement if it came 
within 24 hours. 
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By Mr. David: 

Q. Why, Doctor? 

A. Why, you say? 

Q. Yes. 

A. Well, because on the evidence that he has adduced, 
namely, for one thing, he doesn’t recall anything about it, in 
his testimony here, that his memory for that period was ex¬ 
tremely vague. 

He imbibed over a quart of liquor, which for an individual 
of his size, or his lack of experience in drinking I think would 
produce sufficiently toxic effects that he wouldn’t get over in 
just 24 hours. 

By Mr. Caldwell : 

Q. Doctor, was this anything more than a hang-over? 

A. I would say so; in a condition of this kind. 

Mr. Caldwell. Do I understand your ruling that because of 
that, and not because of the ruling of the courts, that you are 
going to let it go in as affecting the credibility of the statement? 

The Court. Yes. The Court will at the proper time give 
what it considers to be the proper charges. 

Mr. Caldwell. Then your Honor will instruct the jury that 
voluntary intoxication will not reduce second degree murder? 

The Court. I shall at the proper time give what I consider 
to be the appropriate charges. And I have already expressed 
my views as to that. 

The Court will take a five-minute recess, and let the record 
show in view of the development in the offered testimony that 
it may be material on the point of the proper consideration of 
the statement which has been offered in evidence, the Court 

will permit the question to be answered. 

139 (Whereupon a short informal recess was taken. 

There followed:) 

(The jury returned to the Courtroom.) 

The Court. All right. 

Thereupon Dr. Elmer Klein was recalled as a witness and, 
having been previously duly sworn, was examined and testified 
further as follows: 

DIRECT EXAMINATION—Resumed 

Mr. David. Now, as I understand the ruling of your Honor, 
you exclude that question as a question in the form in which 
we put it and for the purpose expressed? Am I correct, or 
not? 
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The Court. Yes. The ruling of the Court is that the wit¬ 
ness. for the reasons which I stated, will be permitted to answer 
the question, and at the appropriate time I shall instruct the 
jury respecting the purpose for which such testimony may be 
considered. 

Mr. David. For the record, may I have an exception to the 
ruling of the Court in respect to the purpose for which that 
question was asked? I understand your Honor is going to 
limit- 

The Court. I think perhaps the time for you to take ex¬ 
ceptions is when I gave instructions to the jury. 

Mr. David. You have announced your ruling and I under¬ 
stand your Honor holds that this answer may be had for a 
limited purpose, reflecting the condition of this man’s mind at 
the time he made the statement. 

The Court. I didn’t state that at that time. I thought you 
understood that. 

Mr. David. Will you let the witness answer the question? 

The Court. Yes. 

By Mr. David: 

Q. Doctor, would you say the man was sane or insane at 
the time he answered the questions? 

A. I would say he was temporarily insane at the time. 

Mr. David. You may cross-examine. 

140 Cross-examination by Mr. Caldwell: 

Q. Doctor, assuming that all that you have heard in 
your original hypothetical question, I want to put another 
question to you. For the sake of brevity I will incorporate most 
of what you have already heard with the exception of this, in 
other words, assuming the same statement of facts with a nor¬ 
mal average man, that he had consumed together with three 
other normal average men. had consumed two pints of liquor, 
one. apricot brandy, and the ordinary whiskey, around one 
o’clock, and that they drove out to Fairfax, the normal, aver¬ 
age man consuming now only his share, or one-fourth of those 
two pints and one-fourth each, according to simple arithmetic 
would be half a pint, plus one-sixteenth of a pint of liquor; 
that thereafter this normal average man that has been spoken 
of drove his car with three other men as passengers out to 
Fairfax, Virginia, and thence along a narrow country road that 
was paved just wide enough for two cars to pass, on Saturday 
afternoon, that he went to a residence about three or four 
miles the other side of Fairfax, that he stayed there without 
having any liquor at that place, that he left his passengers and 
returned to Washington by way of Fairfax and Annandale and 


RICHARD S. NESTLERODE VS. UNITED STATES 117 

over Lee Boulevard and thence into Washington across Four¬ 
teenth Street highway, on Saturday afternoon, by himself, 
and then went to a filling station at Sixth and N, on this map 
here [indicating] and I will refer to this, and I am deliberately 
now omitting an additional quart, or rather pint and a half 
pint that was in the other question,—that is the distinction 
in my question, understand—assuming that he did not get 
that extra pint of apricot brandy and half pint of whiskey 
that was in the other question, and then he talked to and 
passed liquor around to filling-station attendants, that he 
drove his car into this garage or filling station, pulled it out, 
that he drove it up on the lift where it was greased, and then 
he stayed around there about 30 minutes, and he left the fill¬ 
ing station and drove out M Street here to Eleventh and M 
[indicating], without having any difficulty or any accident, 
then he drove from there to his brother’s house without hav¬ 
ing any difficulty, any collision, or any accident; and that he 
left his brother’s house after the argument about the baby 
that was in the other question, and he went through a red 
light at Twelfth where he did hit a woman by reason of 
going through a red light, the woman had the right of 
141 way; and thereafter was pursued by a man who chased 
him, and he increased his speed up to 70 miles an hour 
down Florida Avenue, on Saturday afternoon at four o’clock, 
and being pursued at this terrific rate he quickly turned on 
Eckington Place, then quickly came back up at the rate of 65 
miles an hour, and slowed down, and this pursuer came up to 
him and said, “You had better turn yourself in. Buddy, be¬ 
cause I have got your number, and I am going to turn you in”; 
and then he immediately stepped on the gas, shot into the 
traffic again, but he had no accidents then, nor did he have any 
trouble at all until he got to Sixth and M, when he went 
through another red light and was pursued by another man, 
and then, from Ninth and M where he had his second acci¬ 
dent, where he had all these crashes; Doctor, assuming all that 
I have said, keeping in mind that he only had his one-quarter 
share of alcohol, which was one-half pint plus one-sixteenth 
pint, and he went all this area without having any trouble, 
and that his accidents and trouble only developed when he 
was being pursued by people who were trying to catch him 
and that the minute they stopped him he had no trouble, and 
that his trouble began again when he was still being pursued 
and when people were screaming and running after him; then 
assuming that the faster he drove the more wrecks he had, 
until finally he continued in his car until they knocked the 
wheels off it and it wouldn’t move any further, then he got 
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out and ran and fought off the people who were pursuing him ; 
assuming all that, and that another doctor besides Dr. Vander 
Barkett and such people at the Emergency Hospital said he 
was not drunk; would you still say he was insane? 

Mr. David. I object. He left out of the question which the 
evidence shows ought to be in the question that at the filling 
station he consumed a pint of this apricot brandy and half a 
pint of liquor. That is left out of that question. 

Mr. Caldwell. I did it deliberately. 

Mr. David. I don't think he has a right to leave that out. 

Mr. Caldwell. Oh, yes. 

The Court. Wait just a minute, please. Don’t talk at the 
same time. 

I will permit the question to be asked. There were certain 
exceptions taken to the fullness of the question which I per¬ 
mitted you to ask but on redirect I will let you supply that, 
if you wish. 

142 Mr. David. And your Honor will allow us an excep¬ 
tion? 

The Court. Yes. 

By Mr. Caldwell: 

Q. Assuming that to be the circumstances, would your an¬ 
swer will be that the man was insane, temporarily, from 
intoxication, of course? 

A. I must confess you have me a little confused there by 
injecting- 

Q. I have removed from your hypothetical question—I have 
lessened the amount of liquor. 

A. You made a different case. 

Q. Yes. I put a different hypothetical question and 1 in¬ 
tended to do so. 

A. I would say no; he wasn't insane. 

Q. He wasn't insane? 

A. Since this other doctor said he wasn’t drunk. 

Mr. Caldwell. That's all. 

Mr. David. A further objection. I don't think he has a 
right to tell this doctor what another doctor said. That doc¬ 
tor said he couldn't distinguish between right and wrong. 

Mr. Caldwell. He didn't say anything of the kind. 

Mr. David. Yes, he did. Page 311 of the record. 

The Court. You may have an exception to that. I think 
that the question that was asked is permissible. 

Redirect examination by Mr. David: 

Q. Doctor, I would like to ask you, if you add to the ques¬ 
tion Mr. Caldwell just put to you these additional facts, 
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namely, that before this wild chase with his automobile, that 
he consumed at the gas station referred to one more pint of 
apricot brandy and half a pint of liquor, and then add to the 
question put by Mr. Caldwell this additional fact, that the 
doctor at the hospital mentioned by him testified that the man 
supposedly couldn’t distinguish between right and wrong; 
what would be your answer? 

A. I would say in terms of the question—in terms of 
143 the hypothetical question that was asked me before, 
that the man was temporarily insane, and, the assump¬ 
tions which were made by the attorney for the Government 
changed the whole picture, it seems to me. 

By the Court: 

Q. That is understood, and so, in answer to this last ques¬ 
tion you give the same answer that you gave to this first 
question? 

By Mr. David: 

Q. Namely, that the man was insane? 

A. Yes. 

Q. Will you go ahead and explain? 

A. Well, first of all he had more liquor, he had quite a little 
liquor—he omitted the fact that he went to his brother’s house 
where he made a complete irrational and unreasonable demand 
to take the child. 

Q. No. I didn’t omit that. I asked you to include that. 

A. I gathered that was omitted, at least- 

Q. Would your answer be different if they were omitted? 

A. Yes. 

Q. Would you change it from sanity to insanity or vice 
versa? 

A. Yes. 

Q. The omission of one item? 

A. No. I think you wanted me to add two items which 
were made. My answer then would be the amount of liquor 
drank and the fact that he goes to his brother’s house and 
makes an irrational demand for taking the child away. 

Q. You call that completely rational? 

A. Irrational. You said he didn’t remember the accident 
until later on. This is perfectly true, because it takes time 
for the alcohol to exert its full effect. 

Q. You attach no significance to the fact that in my ques¬ 
tion I stress the point that he had no accident for a length of 
time, you attach no significance to that? 

A. No; because this would clarify the situation: You might 
have in mind that an individual who is, let us say, insane is 
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an individual completely devoid of the functioning of his 
mental faculties. 

144 Q. Is that your conception? 

A. No; I would say the individual who is temporar¬ 
ily insane is devoid of the best capacity for the functioning 
of his mental capacity, and the degree. I believe, of course, 
is something that would in this case, depend on the time that 
had elapsed during the time he was driving and the degree 
of intoxication, of the toxic effect of the alcohol, and also 
inflammatory circumstances like people pursuing him, chasing 
him, shooting him. What interpretation the people who were 
pursuing him gave him I don’t know, but quite frequently 
what comes out in a state of intoxication can be fed by ex¬ 
traneous circumstances. 

Q. In other words you wouldn’t say that this condition 
which you refer to as temporary insanity was by reason of 
his intoxication, was a condition in which this man was unable 
to distinguish between right and wrong? 

A. He wasn’t in any condition to distinguish between right 
and wrong. 

Q. He could? 

A. He wasn’t. 

Q. You mean that he didn't realize, he didn’t know what he 
was doing all this time? 

A. Probably not. I suppose he had some insane condition. 
Obviously he had to know what street he was to choose— 
I would say that he had a very incomplete realization of what 
he was doing. 

Q. It was such a realization as is known that takes place 
by the drinking of intoxicating liquor of the muscular system 
and the coordination of the nervous system as much as that, 
isn’t it? 

A. What was that question? 

Q. That such a condition as ordinarily takes place when a 
man begins to drink liquor and which affects his muscular 
and nervous reaction? 

A. I would say it was extraordinary. 

Q. Let me ask you this. 

A. I say a great deal more. 

Q. Let me ask you this: If this man were unable by reason 
of this temporary intoxication, temporary insanity, that you 
describe, how did you describe the fact that he had this ele¬ 
ment of fear, of being caught, that you just described? 

145 By the Court: 

Q. How do you explain that? 

A. That he had this element of fear? 
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By Mr. Caldwell: 

Q. Yes. | 

A. As I said a while ago, the thing that characterizes it, 
he was in an alcoholic delirium, that he had fear anywherjs 
from being pursued, shooting, being caught. The strenuous 
circumstances will feed the flame of fear. 

Q. Do you think that while he was in this temporary conh 
dition that you have described, he had a fear of being caught 
by any of those people who were chasing him? 

A. I don't know. I tried to question him about that, bu^; 
he didn’t remember, and quite often they don’t remember, 
but I would surmise that that was the case. 

Q. Let me ask you this: Was there any condition which 
comes about as a result of intoxication which is something 
like that condition wherein the patient at the time knows 
what he is doing and two days after he remembers nothing. 

A. Yes. 

Q. What is that condition the result of? What is the techj 
nical name for that? 

A. Autrograde amnesia. 

Q. You don’t think that that could have been the cause 
here? 

A. He has an amnesia. 

Q. And he had within the period that that was going on^j 

A. Yes; he has had within that period. 

Q. Yes. 

A. Yes. 

Q. And yet while he had that amnesia condition he knewj 
that he was doing wrong in his so driving to get away from! 
the scene of the accident? 

A. I suppose he had some blurred recollections or knowl-j 
edge. I don’t think he knew in the sense which you and Ij 
would know. 

146 Q. When did you talk to this man? 

A. After the recess, today. 

Q. W’hen were you first called in this case? 

A. Last night at 10 o’clock. j 

Q. You have not examined this man prior to this day? 

A. No; I never saw the man before. 

Q. Doctor, did you attach a lot of significance to the fact that! 
in my hypothetical questions I lessened the quantity of alcohol | 
that this man had taken into his stomach? 

A. Of course we have to assume that he absorbed a normal j 
amount, and that may vary with the individual. 

The Court. Wait a minute. Did you assume? 

Mr. Caldwell. I think the doctor and I agree on that part, j 



122 RICHARD S. NESTLERODE VS. UNITED STATES 
By Mr. Caldwell: 

Q. Did you attach a lot of significance to the fact that he 
took a quart in the first hypothetical question and only a little 
more than a half pint in the second? 

A. I did attach more significance to the time relationship, 
not to the quantity, because I would surmise that in an indi¬ 
vidual who has been unaccustomed to drinking, as this boy is 
to hard liquor, that very likely even the smaller amount of 
liquor, the initial amount, would have created quite a disturb¬ 
ance of his system. 

Q. Let me ask you this: You have had considerable experi¬ 
ence in observing alcoholics? 

A. Yes. 

Q. And the people who are addicted to liquor? 

A. Yes. 

Q. And those who have not been? 

A. Yes. 

Q. Now, you heard this boy this morning in the courtroom 
say that he was not a drinking man, that he took a drink when 
his friends bought it. That was your presumption that you 
based your answer on, that this man wasn’t accustomed to 
liquor? 

A. Yes. 

147 Q. Assuming a man who was not accustomed to 
liquor, that he is not accustomed to any liquor except 
just rather an occasional drink, and this man on an empty 
stomach consumed without a chaser or mixer of any kind, 3 
pint of whiskey and apricot brandy in amount of one quart. 
Wouldn’t that on the normal average man make him so intoxi¬ 
cated that he would be perfectly helpless and unable to move 
at all? 

A. Well, as you know from every day observation, the alco¬ 
hol has a different effect on different individuals. It would 
certainly do that to me, I am sure. I can’t foretell just what 
the effect would be on another individual. 

Q. In other words, disallowing for the difference in indi¬ 
viduals, which, of course—the individual may vary in his 
amount of absorption of alcohol—your answer, then, whether 
this man was insane, would depend upon the normal person, 
the normal average person or on this amount particularly? 

A. On the behavior that he showed during this time—on the 
history of what transpired during the time. In other words it 
is on his own history. 

Q. But you will concede that many people would be put 
under the table by that? 

A. Yes. 
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Q. I believe you said you would? 

A. Yes, sir. 

Q. Was this man insane at that time? 

A. I don’t think so. I couldn’t prove that. 

Q. It is based on the normal average man, isn’t it? 

A. No. 

Q. Do you have any way right now of telling the Court 
how much alcohol will be consumed in that man’s system from; 
the drinking of one pint of whiskey? 

A. No, sir. 

Q. Then your answer is based on a sort of average proposi-j 
tion, isn't that cause varied in individuals? 

The Court. The doctor stated that his answer was based! 
on the statement as to what this man did. 

The Witness. Yes. 

148 By Mr. Caldwell: 

Q. Would there be any difference if the apricot brandy ! 
and the whiskey were mixed? 

A. I don’t know. The popular conception seems to be that; 
there would be a difference. 

Q. As a scientific man? 

A. I can’t say whether there would be any difference. I; 
haven’t seen that it did make a difference. 

Q. As a scientific man have you pursued the chemical ef-j 
fects of biochemistry of these things and its effect on the body? j 

A. No. I took the usual medical training. 

Q. Would you say from your medical training that apricot; 
brandy has different ingredients from whiskey, do you know] 
what they are? 

A. No. 

Q. Then, of course you couldn’t tell us what the effect would 
be on the system by mixing? 

A. No. 

Q. Wouldn’t it be that the alcohol is the most important in ! 
any event? You will say that this temporary condition of 
insanity in this hypothetical person who drove through the! 
streets was such that it precludes his knowledge that he had j 
done wrong on his fear of being caught. 

A. I would say it did. 

Q. Didn’t you a while ago describe that it was very common j 
that they had fear? 

A. Yes. That may sound contradictory. It would preclude j 
his knowledge of having performed a specific thing that he was j 
culpable for, and being afraid of being caught. Just what he i 
was afraid of I don’t know, any more than I know why he went j 


i 


i 
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to his brother's house to get the child. I gather he was afraid 
that something might happen to the child. 

Q. Would you say that in this trip around the town when 
he was approached by this man who said to him. “You better 
turn in because I have your number,” and he answered in at¬ 
tempting to run? 

A. Yes, it does. Something he was doing that may not be 
wrong. 

Q. May not be wrong or may be wrong? 

A. May be wrong. 

149 Q. You told us that you were on the staff at St. Eliza¬ 
beth’s Hospital? 

A. Yes. 

Q. 'Would you feel that after the examination you made 
that this man should be committed there? 

A. No; not now. 

Q. Why don’t you? 

A. That he should be committed? 

Q. You said he was insane. 

A. No; I didn’t. 

Q. Was he insane at that time? 

A. Yes. 

Q. It is just a temporary passing condition as a result of 
taking too much liquor? 

A. Yes. 

Mr. Caldwell. Thank you. 

The Court. The Court wishes to ask the doctor two ques¬ 
tions. 

By the Court : 

Q. Doctor, do I correctly understand you to say that such 
a condition as you have referred to with reference to this de¬ 
fendant at the time of the acts embodied in the hypothetical 
question was due to the intoxicating liquor? 

A. Yes. sir. 

Q. There is nothing that you have taken into consideration 
producing a condition which you termed temporary insanity 
other than the use of intoxicating liquor? 

A. Yes. 

Q. You don’t consider now that he is of unsound mind? 

A. No. 

Q. If he did suffer from the condition which you said it 
was your opinion that he was suffering from—in reply to 
the first hypothetical question propounded—would, in your 
opinion, the defendant be of such free mind that he could 
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freely and voluntarily make a statement within 24 hours 
thereafter? 

150 A. No; I should not think so. He might be, but 
post facto I gather he wasn’t, from the fact that he had 

an amnesia condition. 

Q. You gather from the statement that the defendant made 
to you? 

A. Yes. 

Q. I would like to know whether independent of the state¬ 
ment of the defendant which you had made and formed his 
recollection of such statements independently from the facts 
which you took into consideration in stating that you felt that 
he was temporarily insane due to the use of alcohol at the 
time, the acts referred to had been committed, would he be able 
to make a free and voluntary statement within 24 hours 
thereafter? 

A. I am afraid that falls in the same category as the ques¬ 
tion of the effect of alcohol. I think that individuals vary as 
to their reaction not only to the alcohol but also to their recov¬ 
ery from alcohol. Generally speaking. I would say that a per¬ 
son not actually be recovered until 36 or 48 hours after. 

By Mr. Caldwell: 

Q. Would you change your answer to this particular case if 
you knew that the questions that were taken down at that 
time and the answers were absolutely correct as borne out 
later by facts and circumstances? 

A. That wasn’t quite true, though. 

Q. That is a hypothetical question. 

A. I thought you were actually repeating the circumstances. 

Q. And this man who does not now remember what he said 
gave a list of answers to questions of about 12 or 15 answers 
about where he had been or where he had gone or what he 
had done, and that although now he doesn’t, remember giving 
those answers we find from other facts and circumstances posi¬ 
tive proof that everything he said was true—I mean at the 
stopping at the station, et cetera. 

A. Yes. 

Q. Would you say, I suppose that is the case, that every* 
thing said was true, would you say that he wasn’t in his right 
mind? 

Mr. David. I object because he has left out the question, 
because the man said after he left the station he didn’t 

151 know what happened. The question implies that he 
has recited to the officer everything he did. 

The Court. Suppose you ask the question. 
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Mr. Caldwell. He didn't say everything he did because he 
doesn't know everything he did. What he did say was the 
stopping at the station and the passing of the drinks around 
and getting the car greased and washed and driving away, and 
he told that to the officer during this period which he doesn’t 
remember, but we have found that all these facts are true. 

By Mr. Caldwell: 

Q. Would you say that the man didn’t know what was 
going on or didn't know what he was doing? 

A. No; I would say he was probably on the point of getting 
his senses completely back again. 

Q. Didn't he have an ordinary hangover from the liquor? 

A. No. 

Q. What was it? What was this condition on this morning, 
the next day at noon; that is. 24 hours later? 

A. He still had an amnesia. This was more than a hang¬ 
over. A hangover is when one has a headache. 

Q. Isn’t this question that I just put to you a perfect exam¬ 
ple of amnesia condition wherein a patient or a particular 
patient is at the time able to converse, talk, and answer ques¬ 
tion even though he may be under slight or large influence of 
alcohol? 

A. As I say, I think that he was just coming back to his 
senses. I can’t say whether it was 24 or 36 hours, but it 
usually takes 36 to 48 hours to clarify. 

At this point, there being no rebuttal evidence, both sides 
rested. The foregoing constitutes the substance of all of the 
testimony and evidence submitted and offered by the Govern¬ 
ment and the defense, respectively. 

Thereupon, the Government offered separate prayers for the 
consideration of the court, and Government prayers numbers 
2 and 4 were granted over the objection and exception of the 
defendant, and said prayers as granted and denied are as 
follows: 

152 Government Prayer No. 1 

The jury is instructed that an automobile is a dangerous 
instrumentality if driven under circumstances or in a manner 
such as would likely cause death or serious bodily harm to 
pedestrians or other drivers of automobiles using the public 
highway. 

Story v. United States, 57 App. D. C. 3, 16 F. (2d) 342. 

Denied. 

J. W. M. 
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I 

Government Prayer No. 2 

Every person is presumed to intend the natural and probable 
consequences of his own act. and this is so even though such 
person be voluntarily intoxicated, and the driving of an auto¬ 
mobile in a manner likely to cause death or serious bodily 
harm, in the absence of mitigating facts, may be considered 
in determining the question of the existence of malice afore¬ 
thought. 

Granted as changed. 

Ex. noted. 

J. W. M. 

Government Prayer No. 3 

i 

If one intentionally and wrongfully does an act so danger¬ 
ous and serious that it reasonably might be expected to cause 
death, and the act does result in death, then the party who 
kills may be convicted of second degree murder. In such a case 
there is involved the wanton and reckless disregard of the 
rights of another. 

Charles Sumner Lee, Jr. v. United States, Decided, D. C. 
Court of Appeals, April 29, 1940, 66 W. L. R. 841, 843. 

Denied. 

Covered by other charges. 

J. W. M. 

153 Government Prayer No. 4 

From an early day to this hour, the law has declared that 
intoxication is not an excuse for the commission of a crime. 
Voluntary intoxication will not excuse murder, but, in a charge j 
of first degree murder, it may negative the ability of the 
defendant to form the necessary specific intent to kill, such 
as the deliberation or premeditation as is required in a charge 
of first degree, in which event intoxication may reduce first 
degree to second degree because of its (the alcohol’s) effect 
on the specific intent; but no specific intent is required in sec¬ 
ond degree murder and, therefore, voluntary intoxication will 
not, under the law, excuse second degree murder nor reduce 
second degree to manslaughter. 

Bishop v. United States, 107 F. (2d) 297, — App. D. C. — 
(1939), 67 \V. L. R. 1210. 

Granted. 

Ex. 

J. W. M. 
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Government Prayer No. 5 

The jury is instructed that when the result of any specific 
conduct, such an indulgence in intoxicating liquors, is noto¬ 
riously such as easily and naturally to lead to the commission 
of a crime, society can only be safe in rigidly holding the 
author of such conduct to accountability for its usual conse¬ 
quences. 

Harris v. United States (1896), 8 App. D. C. 20. 

Denied. 

J. W. M. 


154 Government Prayer No. 6 

The jury is instructed that murder in the second degree 
is the unlawful killing of a human being with malice afore¬ 
thought. Malice does not necessarily mean an actual intent 
to take human life. It may be actual or implied, as when an 
act dangerous to another is done so recklessly or wantonly 
as to manifest depravity of mind and disregard of human 
life. 

Granted. 

J. W. M. 


Government Prayer No. 7 

The jury is instructed that, when it is said that malice 
is present when an act is done with knowledge that it will 
probably cause death or serious bodily harm, it is sufficient if 
a reasonable man under the circumstances would have known 
that such would be the natural and probable result of the 
act. 

Miller on Criminal Law, p. 268. 

Defendant’s Prayer No. 1 

The jury are instructed on all of the evidence in this case 
•offered on behalf of the Government as well as on behalf 
of the defendant they should find the defendant not guilty on 
each count of the indictment. 

Denied. 

J. W. M. 

Ex. 
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i 

155 Defendant’s Prayer No. 2 j 

The jury are instructed that in view of all of the evidence 
in this case the jury are not authorized to find the defendant 
guilty of murder in the second degree under either count of 
the indictment. 

Denied. 

Ex. 

J. W. M. 

Defendant’s Prayer No. 3 

' 

The jury are instructed that in view of all of the evidence 
in this case, they may find the defendant guilty on both 
counts either of manslaughter or negligent homicide, but not 
of murder in the second degree under either count of the In¬ 
dictment. 

Denied. 

Ex. 

J. W. M. 

I 

Defendant’s Prayer No. 4 

If from all of the evidence the jury shall find beyond a 
reasonable doubt that the defendant operated his automobile j 
at the time set forth in each count of the Indictment, at an 
immoderate rate of speed or in a careless, reckless, or negli¬ 
gent manner, but not wilfully or w’antonly, and the defend- j 
ant’s said automobile ran against one Edna Mitchell, caus¬ 
ing her personal injuries from which she died, and defend¬ 
ant’s automobile ran against Joseph Nappo, causing personal 
injuries to him from which he died, and the jury does not 
believe the defendant guilty of murder, the jury should find 
the defendant guilty of negligent homicide in the second de¬ 
gree or manslaughter as I have defined those crimes, or you 
have reasonable doubt as to guilt of the defendant of those 
crimes. 

Granted as changed. 

J. W. M. 

156 Defendant’s Prayer No. 5 

j 

The jury are instructed that if they believe from all of the 
evidence that on June 22,1940, when the automobile operated 
by the defendant struck Edna Mitchell, from which she died, 
as set forth in the first count, and shortly thereafter on said i 
date the defendant’s automobile struck Joseph Nappo, from 


i 
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which he died, set forth in the second count of the Indictment, 
the defendant’s mental condition on each of such occasions due 
to his excessive drinking of intoxicating liquors on June 22, 
1940, and prior to the happening of each of the foregoing acts, 
as that the defendant was afflicted with mania, temporary in¬ 
sanity, or that his mental condition was such that the defend¬ 
ant was incapable to distinguish between right and wrong, 
then the jury should render a verdict of not guilty. 

Denied. 

Ex. 

J. W. M. 

Defendant’s Prayer No. 6 

The jury are instructed as a matter of law that they are to 
consider each count of the indictment separately and before 
the jury can find the defendant guilty on the first count, the 
jury must believe beyond a reasonable doubt that the defend¬ 
ant is guilty of the crime alleged in the first count, and in ar¬ 
riving at your verdict on the first count the jury are to exclude 
all evidence which is purtenant to the second count only, and 
conversely the jury in considering the defendant’s innocence 
or guilt on the second count must exclude from your minds all 
evidence tending to prove the commission of the crime alleged 
in the first count, and before you can find the defendant guilty 
as charged in the second count you must conclude from all the 
evidence pertaining to said crime only that the defendant is 
guilty beyond a reasonable doubt. 

Denied. 

Ex. 

J. W. M. 

157 Defendant’s Prayer No. 7 

The jury are instructed that the Government is burdened 
with the obligation of proving each of the two charges set out 
in the two counts in the indictment, in every material part, 
beyond a reasonable doubt; and before the jury can find a 
verdict of guilty against the defendant they must find that 
every element essential to establishing guilt has been so proven. 
The law demands acquittal unless every material and neces¬ 
sary fact upon which a conviction depends is proven, to the 
satisfaction of each individual juryman beyond a reasonable 
doubt. A reasonable doubt is such a doubt as will leave the 
juror’s mind, after a candid and impartial investigation of ail 
the evidence, so undecided that he is unable to say that he has 
an abiding conviction of the guilt of the defendant, or such a 
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doubt as in the graver and more important transactions of life, 
would cause a reasonable and prudent man to hesitate and 
pause. 

Granted. 

J. W. M. 

Defendant’s Prayer No. 8 

The jury are instructed that if from all of the evidence in 
this case or by reason of the lack of evidence, the jury enter¬ 
tain a reasonable doubt that the defendant, with malice afore¬ 
thought, and in the manner alleged in the indictment, caused 
the death of Edna Mitchell, as charged in the first count and 
the death of Joseph Nappo, as charged in the second count, 
the jury cannot find the defendant guilty of murder in the 
second degree under either count. 

Granted as changed. 

158 Defendant’s Prayer No. 9 

# 

The court instructs the jury that every fact, whether direct 
or circumstantial, essential to the establishment of the guilt 
of the accused, must be proved to the satisfaction of the jury 
beyond all reasonable doubt, and any conclusion derived there¬ 
from must be free from reasonable doubt. And in this con¬ 
nection the jury is further instructed that conjecture, specula¬ 
tion and theory, however plausible, ought not to and must not 
be considered by them to the disadvantage of the defendant, 
and a reasonable doubt upon either one or both of the counts 
in the Indictment would entitled the defendant to a verdict of 
not guilty on either one or both of the counts. 

Granted. 

J. W. M. 

Defendant’s Prayer No. 10 

You are instructed as a matter of law that the defendant is 
presumed to be innocent. He is not required to prove himself 
innocent or to produce evidence at all on that subject. In 
considering the testimony you must consider and view it in 
the light of this presumption with which the law clothes the de¬ 
fendant. The presumption of innocence abides with the de¬ 
fendant throughout the trial of the case until the evidence 
satisfies each individual juror of his guilt beyond a reasonable 
doubt. 

Granted. 

J. W. M. 


I 

I 
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159 Defendant’s Prayer No. 11 

The jury are instructed that a reasonable doubt is 
such a doubt as will leave the juror’s mind, after a candid 
and impartial investigation of all the evidence, so undecided 
that he is unable to say he has an abiding conviction of the 
defendant’s guilt, or such a doubt as in the graver and more 
important transactions of life would cause a reasonable and 
prudent man to hesitate and pause. 

Egan vs. U. S., 52 app. D. C. 384. 

Granted. 

J. W. M. 


Defendant’s Prayer No. 12 

You are instructed as a matter of law that the burden of 
proof is always upon the prosecution. It is not sufficient to 
establish a probability though a strong one, arising from the 
doctrine of chance, that the fact charged is more likely to be 
true than the contrary, but the evidence must establish the 
truth of the fact beyond a reasonable doubt. 

Granted. 

J. W. M. 


Defendant’s Prayer No. 13 

You are instructed as a matter of law that if from the testi¬ 
mony there is a probability of the defendant’s innocence, that 
is a just ground for a reasonable doubt, and if such probability 
exists in this case you cannot convict the defendant. 

Withdrawn. 

160 Defendant’s Prayer No. 14 

The jury are instructed that if you believe from all 
of the evidence that the defendant’s mental condition due to 
the excessive drinking of intoxicating liquors was such that he 
did not know the natural and probable consequences of his 
acts at the time his automobile struck Edna Mitchell then you 
cannot find the defendant guilty of murder in the second de¬ 
gree on the first count of the Indictment, and if the jury believe 
further that the defendant’s mental condition due to the ex¬ 
cessive drinking of intoxicating liquors was such that he did 
not know the natural and probably consequences of his acts at 
the time his automobile struck Joseph Nappo, then the jury 
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likewise cannot find the defendant guilty of murder in the 
second degree on the second count of the indictment. 

Denied. 

Ex. 

J. W. M. 

Defendant’s Prayer No. 15 

The jury are instructed that if they believe from the evi¬ 
dence that at the time of committing the acts charged in the 
Indictment the defendant was suffering from such a perverted 
and deranged condition of his mental faculties as rendered him j 
incapable of distinguishing between right and wrong, or un¬ 
conscious at such time of the nature of the acts charged in the 
Indictment while committing the same, or where though con¬ 
scious of them and able to distinguish between right and wrong 
and to know the acts were wrong, yet his will, the governing 
power of his mind, was, otherwise than voluntarily, so com¬ 
pletely destroyed that his action was not subject to it but be¬ 
yond his control, it will be their duty to acquit the defendant, 
and in such case your verdict shall be not guilty. 

Smith vs. U. S., 59 app. D. C. 144. 

Denied as no evidence of such state of mind other than as 
result of voluntary intoxication. 

Ex. 

J. W. M. 

161 Defendant’s Prayer No. 16 

The jury are instructed that the defendant is charged in the 
indictment with two crimes in the two counts each murder in 
the second degree, and the Indictment charges that both 
crimes were committed at different times on the same day, 
namely, June 22, 1940. Each count of the Indictment charges 
that the defendant feloniously, wilfully, violently, and with 
gross and wanton negligence, and with malice aforethought, 
operated an automobile upon a public highway in the District 
of Columbia. The first count charges that the defendant did 
cause said automobile to be run against one Edna Mitchell, 
thereby causing her one certain mortal wound and fracture, 
as a result of which she died on July 6, 1940, and the second 
count charges that the defendant did cause said automobile 
to run against one Joseph Nappo thereby causing him certain 
mortal wounds as a result of which he died on June 22, 1940. 

The jury are instructed that if they believe beyond a reason¬ 
able doubt that the defendant is guilty of murder in the sec- 
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ond degree as charged in one of the counts of the indictment, 
the jury will not be justified from such determination alone 
in finding the defendant guilty of the crime charged in the 
other count of the indictment. In other words, before the 
jury may convict the defendant on both counts the jury must 
be satisfied from the evidence that the defendant is guilty be¬ 
yond a reasonable doubt cf the crime of second degree murder 
as charged in each count of the indictment. 

Granted. 

162 Defendant’s Prayer No. 17 

The jury are instructed that drunkenness is not an excuse 
for crime; but in the consideration of all the evidence in this 
case relating to the mental condition of the defendant at the 
time of the commission by him of the acts alleged in each 
count of the Indictment, it becomes necessary for the jury to 
inquire as to the state of mind under which the defendant 
acted, and in the prosecution of such an inquiry his condi¬ 
tion as drunk or sober is proper to be considered. The nature 
of the offense, if any, under either court of the Indictment, 
depends entirely upon the question whether the killing was 
felonious. wilfulZ, violent, and with gross and wanton reckless¬ 
ness and negligence, and with malice aforethought, and upon 
that question it is proper for the jury to consider evidence 
of intoxication, if such there be; not upon the ground that 
drunkenness renders a criminal act less criminal, or can be 
received in extenuation or excuse, but upon the ground that 
the condition of the defendant’s mind at the time the act was 
committed must be inquired after, in order to justly determine 
the question as to whether the defendant’s mind was capable 
of committing the act alleged in each count of the Indictment, 
or in either count thereof, feloniously, willfully, violently, and 
with gross and wanton recklessness and negligence, and with 
malice aforethought, as alleged in each count of the Indict¬ 
ment. And if the jury shall have a reasonable doubt as to 
whether or not the defendant committed the acts alleged in 
the Indictment feloniously, wilfully, violently, and with gross 
and wanton recklessness and negligence, and with malice 
aforethought, the jury shall give the defendant the benefit of 
such doubt, and they cannot find the defendant guilty of mur¬ 
der in the second degree under either count of the Indictment. 

Denied. 

J. W. M. 

Ex. 
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163 The court then charged the jury as follows: 

The Court. (Morris J.) Gentlemen of the jury: 
The defendant is here charged in two counts with the crime of 
murder in the second degree. It has been explained to you 
that the first count has to do with the alleged unlawful homi¬ 
cide. by the operation of an automobile, of one Edna Mitchell; 
and the second count charges the defendant with responsibility 
for the unlawful homicide, by the operation of an automobile, 
of one Joseph Nappo. 

Now. in undertaking to explain to you the nature of the 
offense charges and those lesser offenses included within that 
charge, to help you in your determination of whether 

164 this defendant is guilty as charged, or of any included 
offense, or is not guilty. I shall explain to you the 

character of homicides. 

A homicide is the killing of a human being by another human 
being. Roughly, and for the purpose of explaining the law in 
this case, homicides are divided into these classifications: un¬ 
lawful homicides and justifiable or excusable homicides. 

Now, as illustrative of the type of justifiable or excusable 
homicide, the commission of which is not a crime, I might men¬ 
tion the accidental killing of a human being by another, but that 
kind of excusable homicide is one which occurs when the per¬ 
son causing the homicide is engaged in a lawful act and is per¬ 
forming that act with due care. If he is engaged in an unlawful 
act. or if the accident was the result of culpable negligence, 
then a resulting homicide caused by him in those circumstances 
is not an excusable homicide. There are other instances of 
justifiable or excusable homicide. The taking of life in self- 
defense is an illustration and one that I need not here go into, 
because the evidence in the case does not make a discussion 
of that point proper. 

Unlawful homicide falls within the classifications of murder 
and manslaughter, and more recently, under a statute to which 
I shall refer more particularly, negligent homicide in the opera¬ 
tion of an automobile. 

Murder is in this jurisdiction, as it is in many others, 
divided into two classes, murder in the first degree and murder 
in the second degree. Murder in the first degree is not here 
charged; but that you may better understand my definition 
or explanation of what murder in the second degree is, I must 
point out to you that which distinguishes those two classes of 
murder. Murder in the first degree is defined by the statute 
here applicable as follows: 
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“Whoever, being of sound memory and discretion, purposely, 
and either of deliberate and premeditated malice or by means of 
poison, or in perpetrating or in attempting to perpetrate any 
offense punishable by imprisonment in the penitentiary, kills 
another, is guilty of murder in the first degree.” 

So, in order for the crime of murder in the first degree to 
exist, there must have been a deliberate plan or design to effect 
the death of another. 

165 Murder in the second degree is defined as follows: 

“Whoever with malice aforethought, except as pro¬ 
vided in sections 21”—which is the section I have just read to 
you— 

“and 22”— 

(which I did not read to you, and which has to do with cer¬ 
tain statutory offenses classified as murder in the first degree, 
relating to the placing of obstructions on railroads, and so 
forth, which does not apply here—) 

“of this title, kills another is guilty of murder in the second 
degree.” 

So, that crime is the unlawful killing of another where there 
is not a premeditated design and plan to effect the death of 
another, but where there is malice aforethought. 

The statute prescribes the punishment for the crime of 
manslaughter but does not undertake to define that crime. It 
is not necessary that it should, because that crime is known 
to the law and is the law of the jurisdiction here without any 
need for statutory expression. I shall now define man¬ 
slaughter to you. There are two types of manslaughter, one 
of which is called voluntary manslaughter and the other of 
which is called involuntary manslaughter. Voluntary man¬ 
slaughter is the type with which we are not here concerned, 
because the evidence is not of such a character as to make 
that offense relevant to the charge here, but I want to explain 
to you briefly what it is, so that you may better understand 
the other type. 

Voluntary manslaughter is where the act causing death is 
committed in the heat of sudden passion, caused by provoca¬ 
tion. There must be as an ingredient of that offense the hot 
blood and sudden passion of the person causing the killing, 
but that is not enough. That hot blood or sudden passion 
must have been brought about by some cause which the law 
recognizes would, in human experience, likely provoke a rea¬ 
sonable, prudent man to that degree of passion or hot blood 
which caused the killing. In other words, if it is unlawful, it 
has not the hot blood or sudden passion which mitigates the 
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crime from murder to manslaughter; or if that sudden passion 
is not caused by what the law recognizes as being sufficient 
provocation, not justification, it is not reduced from murder to 
manslaughter. That kind of manslaughter occurs when there 
is this voluntary killing with those two elements I have 
alluded to present. 

166 The other type of manslaughter—the one that you’ 
must consider in connection with this case—is what is 

called involuntary manslaughter; and that is where death is 
unintentionally caused in the commission of an unlawful act 
not amounting to a felony, (because if it is in the commission 
of an unlawful act amounting to a felony, then it falls within 
the degree of murder, that I explained to you in the first 
instance), nor likely to endanger life (because if the act is one- 
likely to endanger life, that the man was in the process of 
committing, and then unintentionally kills someone, it is not 
reduced from second degree murder to manslaughter), or 
where death is unintentionally caused by culpable negligence- 
of a legal duty, that is by negligence in the performing of a j 
lawful act or by neglect to perform an act required by law. 
What I have just said simply means negligence in the com¬ 
mission of an act or neglect by the omission of an act that 
should have been performed. 

Now, as to this statutory offense that has been referred to j 
in this case as negligent homicide, by a statute applicable to- 
this jurisdiction it is provided that: 

“Any person who, by the operation of any vehicle, at an 
immoderate rate of speed, or in a careless, reckless, or negli¬ 
gent manner, but not wilfully or wantonly, shall cause the 
death of another, shall be guilty of a misdemeanor,” 
and the punishment is provided. 

“The crime of negligent homicide, defined in section- 
246-A”—which is the section I have just read to you— 

“shall be deemed to be included in every crime of man¬ 
slaughter charged to have been committed in the operation of 
any vehicle; and in any case where a defendant is charged j 
with manslaughter committed in the operation of any vehicle, | 
if the jury shall find the defendant not guilty of the crime df 
manslaughter, such jury may, in its discretion, render a verdict 
of guilty of negligent homicide.” 

167 “In any prosecution under section 246-A or 246-B”— 
which are the sections I have just read to you— 

“Whether the defendant was driving at an immoderate rate 
of speed shall not depend upon the rate of speed fixed by law 
for operating such vehicle.” 
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In other words, whether it is moderate or immoderate de¬ 
pends upon the facts and circumstances which the jury are to 
take into consideration. 

That explains to you the different types of unlawful homi¬ 
cide, as well as homicide that is not unlawful. 

Here the defendant is not charged with murder in the first 
degree. The element, therefore, of a deliberate plan or design 
to kill is not an element for you to consider. It is, as I have 
stated, a necessary ingredient of the crime of murder in the 
second degree that there be malice aforethought. 

I will now try to explain to you what is meant by malice. 

Malice aforethought comprehends a heart regardless of so¬ 
cial duty and a mind bent upon mischief. It is an act of a 
generally depraved, wicked, and malicious spirit. It is an act 
done with a depraved mind and attended with circumstances 
which indicate a wilful/ disregard of the rights or the safety of 
others. The legal meaning of the word “malice” is the condi¬ 
tion of mind which causes a man to do an act injurious to 
another. 

Now, it may mean ill will or hatred. That is the meaning 
we give to the word “malice” in ordinary use; and, of course, 
if you find that in this case, that would be sufficient. But 
the legal definition goes much further than hatred or ill will. 
It is not limited to those; but any unlawful act done without 
legal justification or excuse is said to be done with malice. 
An act done wantonly and with reckless disregard of the rights 
of others can be said to evince a mind so depraved and so re¬ 
gardless of the rights and safety of others that it implies 
malice. 

I shall refer again to some of the factors which you are to 
consider in connection with the charge here involved. At this 
point, however, I wish to give you the general charge that 
some of you have often heard in the trials of these cases and 
is applicable here also. 

168 This defendant is presumed to be innocent, just as is 
any defendant charged with crime and on trial. That 
presumption is a real presumption and stays with him through¬ 
out this trial and remains with him in your consideration of this 
case unless and until it is overcome by proof offered by the 
Government, on whom the burden rests, to the exclusion of 
all reasonable doubt. 

I have explained to you before, and I do now again, that 
by “reasonable doubt” is not meant an imaginative, a specula¬ 
tive, or a possible doubt. It means that kind of doubt which 
would cause reasonable men, in the transaction of the more 
serious affairs of their everyday life, if they had such a doubt, 
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to pause and hesitate, to consider whether or not the thing 
under consideration was so. If you have that sort of doubt, 
it can be said that you have a reasonable doubt, and you 
should give the benefit of that doubt to the defendant, whether 
it be on the question of guilt or innocence, or on the degree of 
guilt, or the crime of which you consider him to be guilty. If, 
however, you believe the particular thing under consideration 
to be so, to the point where you have an abiding conviction 
that it is so, and you believe it to be so to a moral certainty, 
it can then be said that you believe that thing beyond all rea¬ 
sonable doubt. 

You are the judges of the evidence in this case. It is for 
you to determine the facts from all the evidence, and to find 
your verdict on what you believe to be the true facts from such 
evidence. It is within your province to determine from the 
evidence you have heard what you believe and what you do 
not believe. In your consideration of the evidence, you have 
the right to consider the probability or the improbability of 
the testimony of any witness. You have the right to take 
into consideration the opportunity which that witness had to 
know the matters and things concerning which that witness 
testified. 

You may take into consideration any interest, if any, that 
any witness has in the outcome of the trial, or any bias or 
prejudice that has been disclosed in the evidence, if any. 
You may take into consideration the appearance or demeanor 
of the witnesses on the stand, which is simply another way of 
stating that you may consider whether the witness has the 
manner of telling the truth or otherwise. 

169 If you believe that any witness has testified falsely, 
knowing it to be false, concerning any material matter 
in the case, you may, though you are not required to. dis¬ 
regard all the testimony of that witness. You may if you 
wish believe part of what a witness has testified to and dis¬ 
believe other parts, finding your verdict, of course, on that 
which you do believe to be true. 

There has been offered in this case evidence as to the good 
character and reputation of the defendant. That evidence is 
admissible, although you may consider that as a fact or a 
circumstance to be considered in connection with all the evi¬ 
dence in this case. It is not meant by that that because a 
person enjoys a good reputation or has a good character he 
cannot commit or has not committed a crime. It does not mean, 
as I have said to you, that you may take that into considera¬ 
tion in your determination of whether or not the defendant 
did or did not commit a crime. 
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There has been offered as evidence in this case, without 
objection on the part of the defendant, a statement—a written 
statement—signed by the defendant, and acknowledged by 
him to have been so signed. There was no evidence offered at 
the time that statement was offered, nor was there any conten¬ 
tion made, that such statement was not a free and voluntary 
statement. There subsequently developed in the course of the 
trial evidence of an opinion nature, which was to the effect 
that it was the opinion of the witness so testifying that a 
person consuming the intoxicating liquors which the defend¬ 
ant testified he had consumed, and being in a state of intoxi¬ 
cation which the defendant testified he was in, would not be 
able within a period of twenty-four hours to make freely, 
voluntarily, and knowingly a statement such as that intro¬ 
duced in evidence. 

The Court, therefore, felt it to be its duty to permit that 
opinion evidence to come to the jury, so that the jury may 
determine the fact whether or not the statement in question 
was freely and voluntarily made. 

Of course, if a statement is not free or voluntary, and if 
the person making such a statement does not know that he 
is making it, it is a question of fact whether that statement 
was made under such conditions and circumstances as show 
it to be a free, voluntary, and intentional statement. 
170 The officers who took the statement testified that it 
was free and voluntary and that the defendant at the 
time of his making such statement acted as if he knew full 
well what he was doing and saying. The opinion evidence 
to which I have alluded indicates that a person in the condi¬ 
tion supposed by the expert could not make a free and volun¬ 
tary statement. 

Therefore, that is a question you must determine for the 
purpose of determining whether or not you shall give any 
weight to the written statement. If you believe that the 
statement was made freely and voluntarily and that the de¬ 
fendant knew what he was doing at the time he made that 
statement, you may consider that statement in connection 
with all the evidence in the case in determining whether the 
defendant is guilty or innocent. If, on the other hand, you 
believe that the defendant did not make that statement freely 
and voluntarily—and as there is no evidence whatsoever of 
any compulsion or coercion, force or fear, the critical point 
there is whether or not he knew what he was doing at the 
time he made the statement—if, I say, you believe that the 
statement was not free and voluntary, or if you have a rea¬ 
sonable doubt on that point, then you will not consider the 
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statement as evidence of the guilt of this defendant. You 
must, in that event, base your verdict upon all the other evi¬ 
dence in the case, excluding from consideration the force or 
effect of the written statement. 

I have been asked to give certain charges by the parties. 
With some modifications, I shall give you the following as 
part of the charge of the Court. There will be some repeti¬ 
tion, but that is not a sufficient reason for me to alter further 
these charges. 

“Every person is presumed to intend the natural and prob¬ 
able consequences of his own act, and this is so even though 
such person be voluntarily intoxicated, and the driving of an 
automobile in a manner likely to cause death or serious bodily 
harm, in the absence of mitigating facts, may be considered 
in determining the question of the existence of malice afore¬ 
thought.” 

“The jury is instructed that when it is said that malice is 
present when an act is done with knowledge that it will 
171 probably cause death or serious bodily harm, it is suffi¬ 
cient if a reasonable man under the circumstances 
would have known that such would be the natural and prob¬ 
able result of the act.” 

“From an early day to this hour, the law has declared that in¬ 
toxication is not an excuse for the commission of a crime. Vol¬ 
untary intoxication will not excuse murder, but, in a charge of 
first degree murder, it may negative the ability of the defendant 
to form the necessary specific intent to kill, such as the de¬ 
liberation or premeditation as is required in a charge of first de¬ 
gree murder, in which event intoxication may reduce first de¬ 
gree to second degree because of its (the alcohol’s) effect on the 
specific intent; but no specific intent is required in second de¬ 
gree murder, and, therefore, voluntary intoxication will not, 
under the law, excuse second degree murder nor reduce second 
degree murder to manslaughter.” 

“The jury is instructed that murder in the second degree is 
the unlawful killing of a human being with malice aforethought. 
Malice does not necessarily mean an actual intent to take 
human life. It may be actual or implied, as when an act 
dangerous to another is done so recklessly or wantonly as to 
manifest depravity of mind and disregard of human life.” 

“The jury are instructed that the Government is burdened 
with the obligation of proving each of the two charges set out 
in the two counts in the indictment, in every material part, 
beyond a reasonable doubt; and before the jury can find a 
verdict of guilty against the defendant they must find that 
every element essential to establishing guilt has been so proven. 
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The law demands acquittal unless every material and necessary 
fact upon which a conviction depends is proven, to the satis¬ 
faction of each individual juryman, beyond a reasonable doubt. 
A reasonable doubt is such a doubt as will leave the juror’s 
mind, after a candid and impartial investigation of all the evi¬ 
dence. so undecided that he is unable to say that he has an abid¬ 
ing conviction of the guilt of the defendant, or such a 

172 doubt as in the graver and more important transactions 
of life, would cause a reasonable and prudent man to 

hesitate and pause.” 

“The Court instructs the jury that every fact, whether di¬ 
rect or circumstantial, essential to the establishment of the 
guilt of the accused, must be proved to the satisfaction of the 
jury beyond all reasonable doubt, and any conclusion derived 
therefrom must be free from reasonable doubt. And in this 
connection the jury is further instructed that conjecture, 
speculation, and theory, however plausible, ought not to and 
must not be considered by them to the disadvantage of the de¬ 
fendant, and a reasonable doubt upon either one or both of the 
counts in the indictment would entitle the defendant to a 
verdict of not guilty on either one or both of the counts.” 

That means, of course, with respect to such counts as you 
may have such reasonable doubt. 

“You are instructed as a matter of law that the defendant is 
presumed to be innocent. He is not required to prove himself 
innocent or to produce evidence at all on that subject. In con¬ 
sidering the testimony you must consider and view it in the 
light of this presumption with which the law clothes the de¬ 
fendant. The presumption of innocence abides with the de¬ 
fendant through the trial of the case until the evidence satis¬ 
fies each individual juror of his guilt beyond a reasonable 
doubt.” 

“The jury are instructed that a reasonable doubt is such a 
doubt as will leave the juror’s mind, after a candid and im¬ 
partial investigation of all the evidence, so undecided that he is 
unable to say he has an abiding conviction of the defendant’s 
guilt, or such a doubt as in the graver and more important 
transactions of life would cause a reasonable and prudent man 
to hesitate and pause.” 

“You are instructed as a matter of law that the burden of 
proof is always upon the prosecution. It is not sufficient to 
establish a probability, though a strong one, arising from the 
doctrine of chance, that the fact charged is more likely 

173 to be true than the contrary, but the evidence must 
establish the truth of the fact beyond a reasonable 

doubt.” 
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“The jury are instructed that the defendant is charged in 
the indictment with two crimes in the two counts, each mur¬ 
der in the second degree, and the indictment charges that both 
crimes were committed at different times on the same day, 
namely, June 22, 1940. Each count of the indictment charges 
that the defendant feloniously, wilfully, violently, and with 
gross and wanton negligence, and with malice aforethought, 
operated an automobile upon a public highway in the District 
of Columbia. The first count charges that the defendant did 
cause said automobile to be run against one Edna Mitchell, 
thereby causing her one certain mortal wound and fracture, as 
a result of which she died July 6, 1940, and the second count 
charges that the defendant did cause said automobile to run 
against one Joseph Nappo, thereby causing him certain mortal 
wounds, as a result of which he died on June 22,1940.” 

“The jury are instructed that if they believe beyond a rea¬ 
sonable doubt that the defendant is guilty of murder in the 
second degree as charged in one of the counts of the indict¬ 
ment, the jury will not be justified from such determination 
alone in finding the defendant guilty of the crime charged in 
the other count of the indictment. In other words, before 
the jury may convict the defendant on both counts, the jury 
must be satisfied from the evidence that the defendant is 
guilty beyond a reasonable doubt of the crime of second degree 
murder as charged in each count of the indictment.” 

“The jury are instructed that if from all of the evidence in 
this case or by reason of the lack of evidence, the jury enter¬ 
tain a reasonable doubt that the defendant, with malice afore¬ 
thought, and in the manner alleged in the indictment, caused 
the death of Edna Mitchell, as charged in the first count, and 
the death of Joseph Nappo, as charged in the second count, 
the jury cannot find the defendant guilty of murder in the 
second degree under either count.” 

“If from al‘ the evidence the jury shall find beyond a 
173 reasonable doubt that the defendant operated his auto¬ 
mobile at the time set forth in each count of the indict¬ 
ment, at an immoderate rate of speed or in a careless, reckless, 
or negligent manner, but not wilfully or wantonly, and the 
defendant’s said automobile ran against one Edna Mitchell, 
causing her personal injuries from which she died, and de¬ 
fendant’s automobile ran against Joseph Nappo, causing per¬ 
sonal injuries to him from which he died, and the jury does 
not believe the defendant guilty of murder in the second de¬ 
gree or manslaughter as I have defined those crimes, or you 
have reasonable doubt as to the guilt of the defendant of those 
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crimes, the jury should find the defendant guilty of negligent 
homicide.” 

I shall supplement that with this further explanation. If 
the defendant is guilty of unlawful homicide, as I have de¬ 
scribed it to you. with malice aforethought, which I have tried 
to explain to you, and you believe the defendant to be so 
guilty, you should then find the defendant guilty of murder 
in the second degree with respect to either one or both counts, 
according to what you believe. 

If you believe the defendant to be innocent, or if you have 
reasonable doubt as to his guilt, you cannot find him guilty 
of murder in the second degree. 

If you believe that the defendant was grossly negligent in 
the operation of his automobile and that by reason of such 
gross negligence of operation the death of one or both parties 
here referred to in the respective counts was caused, but you 
believe that the defendant did not act with such wanton and 
reckless disregard of human life as to constitute murder in the 
second degree, as I have defined it to you, and you believe 
that beyond all reasonable doubt, you should find the defend¬ 
ant guilty, as to the count which you do so believe, of man¬ 
slaughter. 

If you believe the defendant to be innocent of murder in 
the second degree, and you believe the defendant to be inno¬ 
cent of manslaughter, as I have defined it to you, or if you 
have a reasonable doubt as to the defendant s guilt of murder 
in the second degree or of manslaughter, as I have defined 
them to you, but you do believe beyond all reasonable 
175 doubt that the defendant negligently operated his auto¬ 
mobile, but not to that extent of gross negligence w’hich 
would come within the definition of manslaughter, as I have 
given it to you, and not with that wantonness and reckless¬ 
ness which evinces a disregard for human life, which is the 
element in second degree murder, as I have defined it to you, 
but that he was negligent and by reason of that negligent 
operation caused the death of the particular party or parties 
named in the indictment, and you believe all that beyond a 
reasonable doubt, you may then find him guilty of this crime 
which I have explained to you, called negligent homicide. 

If you believe the defendant to be innocent of any of those 
three classes of unlawful homicide which I have referred to, 
or if you have reasonable doubt as to the guilt of the defend¬ 
ant, as to any one of those three classes of homicide, then 
your verdict should be not guilty. 

I wish to explain a little further what I have said to you 
concerning voluntary intoxication. As I have tried to explain, 
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in a crime which has as an ingredient a specific mental intent, 
such, for instance, as murder in the first degree, an essential 
part of which is the deliberation and premeditation, there in¬ 
toxication, voluntary or otherwise, that so destroys the mental 
faculties that they cannot have that kind of intent or that 
kind of crime does not exist. So, the state of intoxication is 
relevant to a type of crime that involves or presupposes or in¬ 
cludes that mental operation, because if by reason of intoxica¬ 
tion or anything else the person does not have that design, he j 
cannot be guilty of that crime. 

That is not the situation with respect to murder in the sec¬ 
ond degree, as I have explained. 

The testimony here has been such as to make it proper, I 
think, for me to explain to you one thing further in that con¬ 
nection. An insane man is not responsible for acts to which 
his insanity drives him. That is true even though his insanity 
has been caused by voluntary drinking, because the law does 
not go back of a condition of an insane mind to determine 
whether or not a man could have avoided becoming insane. 

So, where there is an insane condition brought about by long- 
continued drinking, that condition of insanity would be as 
available as a defense as a condition of insanity induced 
176 by any other cause. But that, as I have said, does not 
mean that if a man drinks to excess and thereby tem¬ 
porarily destroys his mental soundness to such an extent that 
he is not rational or has not the possession of his mental facul¬ 
ties, he is excused for an act done while in that condition, for 
in this case—and by “this case” I mean the case I have just 
defined—the unsoundness of mind which is the immediate 
product of his drinking is not insanity. The insanity or de¬ 
lirium, to serve as an excuse, must be a fixed condition of in¬ 
sanity caused not by the effects of a single debauch but by a 
habit of drinking which results in mental disease as distin¬ 
guished from temporary mental incapacity. 

The foregoing concluded the charge to the jury, whereupon 
the following occurred: 

The Court. Does either one of the parties wish me to make 
any further charge upon any matter that has not been covered 
by the charge or discussed prior to the charge? 

Mr. Caldwell. The Government is satisfied. 

Mr. David. I want to reserve the point that I have made: 
that is to say, that the result of drunkenness created a state of 
mind which might reduce second degree to a lower degree. I 
have already made the point, and I have objected to the 
prayer, but I wish to except to so much of your Honor’s charge 
as elaborated on the facts in connection therewith. 
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The Court. That exception is allowed, and the reporter will 
so note. Is there any other feature that you wish me to elab¬ 
orate on? 

Mr. David. No, sir. I have excepted to the prayers you 
have allowed on behalf of the Government. I think that is 
perfectly clear. 

The Court. Oh, there is no doubt about that. What I am 
now anxious to know is whether there is anything else you 
want me to charge that I have not charged, other than those 
matters that we have already discussed, and to which you have 
the proper exceptions. 

Mr. David. No, sir. 

The Court. Then, gentlemen, if that is so, the case now be¬ 
ing ready for final submission to the jury, pursuant to the pro¬ 
visions of the law providing for the calling of an alter- 
177 nate juror, the Court will discharge the alternate juror 
with the thanks of the Court for his service in this con¬ 
nection. 

(The alternate juror was excused and left the jury box.) 

The Court. The jury will now retire to consider the case. 
You will name one of your number as foreman. When you 
have arrived at a verdict, you will notify the bailiff, and 
the Court will receive your verdict. 

The Court will now stand recessed until the return of the 
jury. 

(At 2:25 o’clock p. m. the jury retired to consider its ver¬ 
dict.) 

(At 4:20 o’clock p. m. the jury returned to the courtroom.) 

The Court. The Court understands that the jury is ready 
to report. 

The Assistant Clerk. Mr. Foreman, has the jury agreed 
upon a verdict? 

The Foreman, of the Jury. It has. 

The Assistant Clerk. What say you as to the defendant, 
Richard S. Nestlerode, on the first count of the indictment? 

The Foreman of the Jury. Guilty of manslaughter. 

The Assistant Clerk. W’hat say you as to the defendant, 
Richard S. Nestlerode, on the second count of the indictment? 

The Foreman of the Jury. Guilty of murder in the second 
degree. 

The Assistant Clerk. Members of the Jury, your Foreman 
says that you find the defendant, Richard S. Nestlerode, guilty 
of manslaughter on the first count of the indictment, and 
guilty of murder in the second degree on the second count of 
the indictment. Is that your verdict, so say you each and 
all? 

(The jurors acquiesced in the verdict.) 
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A motion for a new trial was filed on behalf of the defend- j 
ant, and the same was overruled, and sentence imposed upon j 
the defendant of from five to fifteen years in the penitentiary | 
on the first count of the indictment, and a sentence of from; 
fifteen years to life imprisonment on the second count of 
the indictment, both sentences to run concurrently, as set | 
forth in the transcript of record. 

The foregoing evidence and testimony set forth in this bill j 
of exceptions constitute the substance of all of the evidence 
and testimony given at the trial on behalf of the Government 
as well as in behalf of the defendant, bearing upon the ex- j 
ceptions taken and reserved in behalf of the defendant, j 
178 Thereupon, as all said exceptions, and each of them, j 
were duly entered upon the minutes of the Court, be- ' 
fore the jury retired to consider of their verdict, and because ! 
the matters and things hereinbefore recited are not matters j 
of record, in order to make the same part and parts of the j 
record herein, which is hereby ordered, so that the defendant | 
may have this case reviewed on appeal by the United States j 
Court of Appeals for the District of Columbia, the defend- j 
ant, by his attorneys, move the Court to sign this their and 
his Bill of Exceptions, to have the same force and effect as if j 
each and every one of said exceptions had been separately j 
signed and sealed which motion is now granted by the Court; j 
and thereupon, the defendant hereby tenders this, his Bill of 
Exceptions, and request the Court to sign the same, which j 
is accordingly done, nunc pro tunc, in duplicate, on this the ! 
23rd day of January 1941. j AMES w Morris> 

Justice. 

Settlement by the Court of the foregoing bill of exceptions j 
is hereby consented to. 

Edward M. Curran, 

United States Attorney for the District of Columbia. 

Arthur B. Caldwell, 

Assistant United States Attorney 

for the District of Columbia. 
Levi H. David, 

Levi H. David, 

J. Benjamin Simmons, 

J. Benjamin Simmons, 

Attorneys for defendant. 

[Endorsement on cover:] No. 7790. Richard S. Nestle- j 
rode, Appellant vs. United States of America. United States j 
Court of Appeals for the District of Columbia. Filed Nov. 20, 
1940. Joseph W. Stewart, Clerk. 
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SUMMARY OF ARGUMENT 


5 The two counts of the indictment cdleged separate and 
unconnected charges of murder in the second degree of different 
persons, and defendant was entitled to: 

(a) Severance and separate trial on each count 

(b) Election by the government on which count defendant 
should first be tried. 

(c) Ten peremptory challenges on each count 

II Under the undisputed evidence the court erred in not instruct¬ 
ing the jury that they were not authorized to find a verdict of 
guilty of second degree murder under either count but they might 
convict of manslaughter or negligent homicide, as requested by 
defendant 

U The court erroneously instructed the jury 
"if the act is one likely to endanger life, that the man was in 
the process of committing, and then unintentionally kills 
someone, it is not reduced from second degree murder to 
manslaughter". 

fl The court erroneously instructed the jury that it is involun¬ 
tary manslaughter 

"Where death is unintentionally caused by culpable negli¬ 
gence of a legal duty, that is by negligence in the performing 
of a lawful act or by neglect to perform an act required by 
law. What I have just said simply means negligence in the 
commission of an act or neglect by the omission of an act 
that should have been performed." 

U The foregoing, in substance and effect, constitutes the mis¬ 
demeanor contained in the Negligent Homicide Act 

H Defendant's prayer No. 6 that the jury should consider each 
count separately and the evidence pertaining thereto, in arriving 
at a verdict on each count should have been granted. 

Undisputed evidence disclosed the mental irresponsibility of 
the defendant due to drunkenness and/or dope, and the prayers 
of die defendant that the jury had the right to consider defend¬ 
ant's mental condition at the time of each homicide, in connection 
with all of the other evidence, in order to decide the question 
whether or not the defendant acted with malice aforethought 
should have been granted. 

As malicious intent to kill may be negatived in a first 
degree murder case by showing that defendant was temporarily 
insane, or was tco drunk to form such intent, to reduce the grade 
to second degree, the same rule should apply to reduce c second 
degree murder to manslaughter. 
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statement of the case 

This appeal by the appellant, Richard S. Nestlerode, here¬ 
after referred to as the defendant, is from two final judg¬ 
ments and sentences (R. 1, 10) of the District Court of the 
United States for the District of Columbia, entered on No¬ 
vember 15, 1940, imposed upon appellant of from 5 to 15 
years in the penitentiary on the first count of an indictment, 
and of from 15 years to life imprisonment in the peniten¬ 
tiary on the second count of the same indictment, based upon 
two verdicts of the jury (R. 10), returned on November 1, 
1940, finding the defendant guilty of manslaughter on the 
first count (R. 10), and guilty of murder in the second degree 
on the second count (R. 10). 

The indictment alleges murder in the second degree in each 
of the two counts—independent alleged crimes. In the first 
count (R. 11, 12), the defendant is charged with having on 

(l) 
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June 22, 1940, in the District of Columbia, feloniously, will¬ 
fully and violently and with gross and wanton recklessness 
and negligence, and with malice aforethought, driven an auto¬ 
mobile against and upon one Edna Mitchell, causing her a 
mortal wound, from which she died on July 6, 1940; and in 
the second count (R. 12-13), it is alleged that the defendant 
feloniously, willfully, violently, and with gross and wanton 
recklessness and negligence, and with malice aforethought, 
drove, in this District, on June 22, 1940, an automobile against 
and upon one Joseph Nappo, causing him certain mortal 
wounds from which he died on June 22, 1940 (R. 13). 

On October 28, 1940 (R. 9, 29), this case came on for trial 
before Mr. Justice Morris, of the District Court, holding crimi¬ 
nal court, and a jury. 

Before the calling or examination of talesmen, counsel for 
defendant moved the court for a severance of the two counts of 
the indictment, and to require the government to elect upon 
which count the defendant would be first separately tried in 
order that the defendant should not be compelled to be tried 
on both counts at the same time in one trial, inasmuch as 
each count alleged an independent crime of murder in the 
second degree, and that said alleged crimes were independent 
and unconnected, defendant urging that to try him for said 
two separate alleged crimes of murder in the second degree in 
one trial he would be embarrassed and confounded in his de¬ 
fense (R. 30). Upon the court overruling said motion, counsel 
for defendant duly noted an objection and exception (R.32). 

Whereupon, by direction of the court, talesmen, who had 
been summoned as jurors, were sworn on their voir dire, sep¬ 
arately, and were examined in respect to their competency 
(R. 32). 

The government exercised one peremptory challenge (R. 
32), and there being twelve talesmen sitting in the jury box 
who had been examined on voir dire, counsel for the govern¬ 
ment announced to the court that the government was satis¬ 
fied wdth them as the jury (R. 32). Thereupon, before said 


3 


twelve were sworn as the jury the defendant having exercised 
only ten peremptory challenges, the defendant, by his counsel, 
objected (R. 32) to talesman Weems G. Franklin, as a juror, 
who constituted one of the said twelve talesmen then sitting j 
in the jury box. because (R. 32) the defendant was entitled 
under section 366. Title 6, 1929 I). C. Code (sec. 91S, 1924 
1). C. Code) to teii peremptory challenges in respect to each 
count of the indictment, defendant advising the court that the 
said Weems G. Franklin was objectionable to the defendant, 
but the court ruled (R. 32) that the said Weems G. Franklin 
should sit as a juror in this case, notwithstanding the said 
objection to said Weems G. Franklin, to which ruling, the 
defendent by his counsel, noted an exception (R. 32). Said 
Weems G. Franklin and the other said eleven talesmen sit¬ 
ting in the jury box were sworn as and they constituted the 
jury. Said Weems G. Franklin became and was the foreman 
of the jury (R. 32). 

Undisputed evidence, adduced at the trial, disclosed that 
when the defendant got off from his work in Arlington, Vir¬ 
ginia, on Saturday. June 22, 1940, at 12 o'clock, noon (R. 97, 
99. 102). he was accompanied by three fellow-employees, in j 
defendant’s automobile, and they rode to Fairfax, Virginia, j 
where two pints of “Old Mr. Boston apricot nectar brandy,” 
70 proof, and also one pint of whisky were purchased (R. 97, j 
98, 99, 102). The defendant and his said three companions 
then proceeded in defendant’s car to defendant’s home, in 
Fairfax, Virginia, a distance of, approximately, twelve miles; 
that during the drive the four men drank one pint of the 
apricot nectar brandy and the one pint of whisky, and approx¬ 
imately one-fourth of the other pint of apricot nectar brandy, 
which said quantity was consumed by passing the bottles 
around (R. 98, 99, 100, 102). 

The defendant remained at his home about thirty minutes, 
and he then proceeded alone in his automobile to the District 
of Columbia, where the defendant purchased another pint j 
of apricot nectar brandy and a one-half pint of whiskey, all of 
which defendant drank, with the exception of two or three 
small drinks which he gave to other persons (R. 35, 37, 102). 
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Thereupon, the defendant drove his automobile to the house 
of his brother (Harry Nestlerode) at 12th and Maryland Ave¬ 
nue Northeast, this city, arriving about 4:00 o’clock p. m. 
(R. 41, 2). Harry Nestlerode, a witness produced by the 
prosecution (R. 40, 47), testified that he was on the stair¬ 
way of his home, painting, at the time last stated, when his 
wife came running in the house and requested him “to take 
care of Dick” (defendant), “that he was acting like he was 
crazy” and was trying to take their little girl away (R. 41); 
“that he was crazy and she didn’t want to have him in the 
house” (R. 41); that witness went in the yard and saw the 
defendant (R, 41); that witness’ wife was going to call the 
police—she was scared of him (R. 41). Witness wanted to 
have his brother (defendant) come into his house and go to 
bed, but witness’ wife objected. She stood inside the door 
and closed the screen door and wouldn’t let either one of us in 
(R. 42). 

The defendant didn’t want to come into the house, but 
wanted witness to go with him, but witness couldn’t find out 
where he wanted to go (R. 42). ‘‘Well there was something 
wrong with him; I couldn’t swear what it was. I never did 
see him in that condition before” (R. 42). 

The defendant was at witness’ house about fifteen minutes 
(R. 42); that witness had the keys to defendant’s car at one 
time, but witness does not know how defendant got the keys 
(R. 43); witness does not know whether witness left the keys 
in the car or dropped them (R. 43); that witness went to the 
gate and looked around, but the defendant had left in his car 
(R. 43); witness’ wife said to witness that she was scared of 
defendant, who, she said was crazy, and acted like a maniac 
(R. 43). 

On cross-examination, government witness Harry Nestlerode 
testified that he knew the defendant wasn’t in any condition to 
drive an automobile (R. 44); “he looked so funny.” Asked 
how he looked and witness answered “Oh, he had a very— 
whiteness around his eyes. His eyes were very white—that is 
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around this portion of them (indicating)—and his nose was 
skinned. I don’t know; he didn’t act—You couldn’t talk to I 
him about anything. He wouldn’t tell you anything. He 
just was like—I don’t know—a man in a daze, or something” 
(R. 44). 

Q. Did you ever see him in that condition before? 

A. No, sir. 

Q. Had you seen him on previous occasions when 
you knew he was drunk? 

A. One or two. 

Q. How did he act on those occasions? 

A. Well, he acted all right. I never had any fault 
to find with him. 

| 

He was staying there at the house. Not any more than 
any other fellow would act when he was drunk. He was nice 
enough around the house” (R. 45). 

On Saturday, June 22nd, about 4:00 o’clock p. m., defend- j 
ant acted more like he was doped than drunk (R. 46). Wit¬ 
ness further testified that he had handled several cases (when 
witness was in the Marine Corps) when a man was doped 
whom witness locked in jail and that he had handled drunks; 
that the doped men are always raving, and you could tell 
them from a drunk right off the bat (R. 46). 

Q. How did his [defendant’s] eyes look? 

A. White and staring at you. 

Q. You have never seen him in that condition 
before? 

A. No, sir. 

i 

Mrs. Anna Nestlerode, wife of the previous witness (Harry 
Nestlerode), produced by the prosecution, testified (R. 47-50) 
that (R. 47) when the defendant, witness’ brother-in-law, 
came to her home, 1227 Maryland Avenue NE., on Satur¬ 
day afternoon, about 4:00 o’clock p. m., June 22, witness’ 
little girl was playing in the yard and the defendant reached 
down to pick her up “and I saw that there was something 
the matter with him, and I asked him not to touch her, and 
he looked at me so wild, if I should say, and I called my 
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husband, and he asked him two times not pick her up. and I 
was scared of him, and I started to go call the police. When 
I went out, I went out of the back door, my husband came 
out there and said not to bother, that he was leaving; and 
when I came back, he was going out of the gate” (R. 47); 
that the defendant had his car parked three or four houses 
from witness’ house, and he got in his car and drove off to¬ 
ward 13th Street (R. 47). 

On cross-examination, witness testified (R. 47, 50) that de¬ 
fendant had lived in witness’ home about seven months, hav¬ 
ing left about a month prior to June 22 (R. 47, S). On the 
afternoon of June 22, witness saw defendant walking in wit¬ 
ness’ yard. Witness’ little girl was inside the gate, and de¬ 
fendant stooped to pick her up. 

Q. What did he say? 

A. He didn’t say anything. I said, “don’t pick her 
up,” and he just raised up and looked at me so wild, 
and he was just as white around the eyes—that is what 
scared me. I never saw him in that condition before. 

Q. Was it the look in his eyes that made you say 
he looked like a wild man? 

A. His actions. 

Q. Describe his eyes as best you can, Mrs. Nestle- 
rode. How did his eyes look? 

A. Just like a crazy man. 

Q. Did he have a stare in his eyes? Is that what 
you mean? 

A. Well, I don’t know about the stare. I know he 
was so white looking around his eyes. 

Q. When he attempted to take the child, you pro¬ 
tested and told him not to do that? 

A. Yes. 

Q. He seemed to have no reaction to what you were 
saying to him? 

A. He acted like he didn’t know what I was saying 
to him (R. 48). 

The second time defendant reached down to get the baby 
witness called her husband to come down and prevent de- 



fendant from taking the baby away (R. 48). Witness went 
to call the police (R. 48) and told her husband what she was 
going to do and witness’ husband told her that the defendant 
was leaving (R. 49). Witness heard her husband tell the 
defendant “to come into the house and go to bed'’ (R. 49). 

Q. Did he appear to know what Harry was saying to 
him? 

A. He didn't act like it. 

Q. Why were you afraid of Richard? 

A. Because I thought he had gone nuts—crazy. 

Q. Have you ever seen him in that condition before? j 

A. No; I didn’t. 

Q. Did he appear to you to be drunk? 

A. Well, he acted drunk and crazy too. 

Q. Would you say that he appeared to be doped or 
drunk? 

A. Well, I would think he was more than drunk, and 
I have seen plenty of drunks. 

Q. When you say that you think he was more than 
drunk, what do you mean by that? 

A. I would think he was doped. That is what I 
think. 

Q. You have stated that he acted wild. Explain j 
that a little further. 

A. Well, he acted like someone who didn’t know 
what he was doing. 

After leaving his brother's house the defendant drove away j 
in his automobile to 12th and H Streets Northeast, where. : 
in his wild driving, his automobile struck one Edna Mitchell, 
pedestrian, fracturing her leg, and, without stopping, he 
drove at a rate of speed of from 40 to 65 miles per hour, as 
estimated by various witnesses, to 9th and M Streets North¬ 
west, where his automobile struck one Joseph Nappo, a pedes¬ 
trian, and. without stopping, he proceeded to operate his 
car about the same above mentioned rate of speed to Thomas 
Circle, at Massachusetts Avenue, where he drove around the 
left-hand side of Thomas Circle (R. 56, 59). Defendant then 
drove his car to Scott Circle (R. 56, 59), where he likewise 
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went around the left-hand side, and as he drove out of Scott 
Circle his automobile struck another automobile, causing him 
(defendant) to pause momentarily (R. 56, 59). Defendant 
then drove to 16th and Q Streets Northwest, where he at¬ 
tempted to make a left-hand turn to go west (R. 56, 59) 
(Q Street being a one-way street, going east, and defendant 
was proceeding the wrong way), where defendant’s auto¬ 
mobile ran into another automobile which had stopped for a 
traffic light (R. 56, 59). Defendant then backed his auto¬ 
mobile, and he continued to operate the same at a high rate 
of speed, striking another automobile sidewise, and he pro¬ 
ceeded into Connecticut Avenue, where he ran into a street 
car (R. 56, 92). The impact was so great that the wheels were 
knocked off the defendant’s car. During this trip the de¬ 
fendant’s automobile ran through several red lights (R. 56, 
59). 

Thereupon, the defendant got out of his wrecked car and 
proceeded afoot “in a wobbly manner” up Connecticut Avenue 
(R. 56, 95). At that time a taxi driver attempted to stop the 
defendant but the taxi driver was knocked dowm by the 
defendant (R. 56, 81). Thereupon, a police officer, who joined 
in the chase, subdued the defendant (R. 56). 

The defendant testified that he did not remember being 
at his brother’s home (R. 109) and did not remember making 
the drive from his brother’s home to Connecticut Avenue (R. 
103) nor did he remember striking either of the tw’o persons 
(R. 103), or anything that occurred during his drive (R. 103). 

Various witnesses called on behalf of the government who 
had the opportunity of observing the appearance, demeanor 
and actions of the defendant during and immediately after his 
automobile ride on June 22, 1940, when the two homicides 
occurred, testified that the defendant appeared to be crazy 
(R. 41, 48, 49, 58, 67, 95); that he appeared to be temporarily 
insane (R. 43, 95)-; that he acted like a maniac (R. 43, 95); 
that he looked like a wild man (R. 57, 58, 60, 69, 71, 80, 
95); that he appeared to be doped (R. 49); that defendant 
was white around his eyes (R. 44, 48); that defendant’s eyes 
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were glassy and glary (R. 67, 71, 96), and in addition, defend¬ 
ant was drunk (R. 49, 52, 69, 71, 96). 

Dr. N. F. Vander Barkett, a government witness (R. 36, 37), 
recalled (R. 72, 79) and was examined as witness for defend¬ 
ant (R. 77, 79), testified he was attached to Emergency Hos¬ 
pital since June 15. 1939, treated Joseph Nappo about 4:25 
p. m., on June 22, 1940, at said Hospital, for injuries sustained 
by said Nappo who died that night. 

Dr. Barkett, recalled by the prosecution (R. 72), testified 
that he also treated the defendant, at said Hospital about 4:30 
p. m., on June 22, 1940, for a cut on the inside of his mouth and 
lip; that defendant acted somewhat peculiarly (R. 72); that 
the policemen were asking him questions as to his whereabouts 
earlier that day, and he seemed a little confused in his 
answers, and his answers suggested he may have been intoxi¬ 
cated (R. 72), so, witness smelled defendant’s breath and was 
surprised to find that there was no alcoholic odor, and several 
of the other doctors there smelled his breath, and they were 
also surprised, as witness was, in not smelling the odor of 
alcohol on his breath (R. 72); witness observed the defend¬ 
ant for a total of ten minutes and witness said it would be hard 
in that length of time to tell what caused the confusion of 
the defendant (R. 73); that it was then five o’clock, or 4: 45 
p. m., and the defendant was apparently confused as to the 
time of day; that he said he got off work at five o’clock and 
told about going to several places all over town, and it wasn’t 
five o’clock at the time he was being questioned (R. 74); that 
the police told defendant it wasn’t five o’clock and asked him 
where he had gone since he left work, and the defendant said 
he had gone to a filling station and had had some brandy, and 
that he had taken whiskey with the filling station attendants; 
that he had gone to several other places and they (police) told 
the defendant that it was impossible if he had left work at 
five o’clock (R. 74). The defendant had apparently gotten 
off work earlier because it was Saturday (R. 74). 
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The last-named witness, Dr. N. F. Vander Barkett, was 
produced as an expert witness in behalf of the defendant 
(R. 77, 79), and the witness, in answer to a hypothetical 
question based upon testimony in the case as to the drink¬ 
ing of the liquors by the defendant and this wild drive, he 
took on the afternoon the homicides occurred, testified “that 
he [defendant] would not have the mental capacity to co¬ 
ordinate his muscular movements nor his mental thinking 
capacity” (R. 78, 79). 

Q. Therefore, he would not know the difference be¬ 
tween right and wrong; is that right? 

A. That is right (R. 79). 

Dr. Elmer Klein (R. 110), sworn as a witness for the de¬ 
fendant, a physician specializing in psychiatry for the last 
fifteen years, who was a member of the staff of St. Elizabeth’s 
Hospital for the Insane from 1925 to 1929, and a member in 
the psychiatric department of Johns Hopkins Hospital for two 
years; that since then he has been associated with mental 
hospitals and a director of clinics, and that at the present 
time he is a psychiatrist for the Washington Institute of 
Mental Hygiene, and also at present time a member of the 
District of Columbia Commission on Mental Health, the 
functions of which are to examine and to commit patients 
who are brought to its attention at Gallinger Hospital, pre¬ 
paratory to being hospitalized at St. Elizabeths Hospital, and 
other mental hospitals (R. 111). 

Thereupon, counsel for the prosecution stipulated that Dr. 
Klein is a qualified expert as a psychiatrist (R. 111). 

Then counsel for the defendant propounded to the witness 
the following hypothetical question (R. Ill): 

Doctor, suppose a man 26 years of age left his work 
at twelve o’clock on Saturday noon and proceeds with 
three other persons to a liquor store, where the four 
of them purchased two pints of Old Mr. Boston apri¬ 
cot nectar brandy; and they also purchased one pint 
of whiskey; 



11 


Suppose that in the course of the travel from the 
liquor store for a distance of about twelve miles, the 
four of them consume a pint of this apricot nectar ; 
and a pint of whiskey and about one-fourth of another 
pint of this apricot nectar; 

Thereafter, the four of them having consumed a 
pint of whiskey and one pint of this apricot nectar j 
and approximately one fourth, which was consumed by 
the four of them passing the bottles around on this i 
journey over a distance of about twelve miles; 

Shortly thereafter this person leaves there, driving 
his automobile, and comes back to the District of Co¬ 
lumbia, a distance of some twelve miles, and proceeds 
to Fourth and N Streets Southwest, where this one 
person buys a pint of this apricot liqueur and con¬ 
sumes that, with the exception of two tastes that he 
offered to other persons; in addition to that, he con¬ 
sumes one-half pint of whiskey; 

Suppose further, Doctor, that the defendant comes 
to Eleventh and E Southwest. He then proceeds 
across N Street, to Twelfth and Maryland Avenue 
Northeast, in an automobile, alone; and at his brother’s 
home there he attempts to take the child away, for 
which he offers no reason; he tries to persuade his 
brother to go with him, offering no reason; 

Thereafter, he gets in his automobile and comes 
down Thirteenth Street to H Street Northeast, at 
which ijoint he strikes a woman, without stopping or j 
slowing up, he proceeds out Eleventh Street to Florida 
Avenue Northeast; he then proceeds down Florida 
Avenue to Eckington Place going at a speed between j 
45 and 55 miles an hour; he turns on Eckington Place 
and goes up to R Street and then proceeds down R 
Street at approximately the same rate of speed; later 
he is seen at Sixth and N Street, still going at approxi¬ 
mately the same rate of speed; 

As he approaches Ninth and M Street Northwest, 
he makes a right turn as if to go north on Ninth 
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Street; turns back sharply and continues on M Street 
Northwest; as he continues back into M Street, he 
goes on the wrong side of the street and hits a man 
there and knocks him a few feet; then without check¬ 
ing his speed, he proceeds on into Thomas Circle and 
Massachusetts Avenue where he goes around the left- 
hand side of Thomas Circle, which is the wrong way; 

He proceeds to Sixteenth and M, where he turns 
right and goes around Scott Circle on the left-hand side, 
which is the wrong way; he strikes an automobile after 
he comes out of Scott Circle; he pauses momentarily; 
puts his car in gear and goes on to Sixteenth 
Street and Q; 

He turns left on Q Street; hits straight into an auto¬ 
mobile. into the front end of the automobile which is 
parked at that point; Q Street being a one-way street 
going east; he strikes this automobile, backs up. and 
starts forward again. In the meantime, the cab has 
pulled out of the way. and he strikes into another car 
going in the opposite direction; he glances off that car 
and proceeds into Connecticut Avenue at approxi¬ 
mately 60 miles an hour, at which point he collides 
with a street car; the car is knocked up in the air. and 
the wheels are knocked off his automobile. 

He gets out of the automobile and starts running up 
Connecticut Avenue in a wobbly fashion as if on a 
street that was muddy or had snow on the ground, as 
the witness said. 

“He meets a taxicab driver, and the taxicab driver 
tries to stop him; he strikes the taxicab driver and 
knocks him down, at which point an officer joins in the 
chase; the officer strikes him on the back of the head 
and knocks him down to the curb and he hits his head 
against the light post, and this person while on the 
ground continues to resist by kicking and by knocking. 

Now. assume from this statement. Doctor, as hap¬ 
pening to this person, and coming back and assuming 
further that in this journey he passed some dozen red 
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lights traveling this distance of approximately five 
miles and came that distance at the speeds that I have 
intimated to you. 

Would such a man. in your opinion, be sane or 
insane? 

Counsel for the government objected to the question, where¬ 
upon the court dismissed the jury from the courtroom (R. 
112), and, after argument by counsel, the following occurred: 

The Court. Then I shall have to sustain your objec¬ 
tion. I am going to let you examine the witness as 
an offer of proof so in the review of this case they may 
have the benefit of what this witness will testify. 

Mr. Caldwell. I would like to make one further ob¬ 
servation, that the question as it now stands is not in 
proper form. He hasn’t asked this doctor as to what 
the effect would be on a normal man. And I would 
like to show in the record that his hypothetical ques¬ 
tion does not conform to the facts, in very, very many 
respects. 

The Court. Very well. 

Mr. David. State what they are and we will put 
them in the question. 

The Court. I think it would be well for you to 
formulate your questions, if you wish to. State in the 
record the reason you object to it. 

Mr. Caldwell. I object to it because the question 
has put this man’s speed at only 45 miles an hour, 
whereas, the record will show that he proceeded west 
on Florida Avenue at a rate between 60 and 70 miles 
per hour. 

I would also like to add to the record that they did 
not state this was Saturday afternoon arid the time 
was four o’clock and the traffic was heavy. 

And further than that, that they did not state that 
he was involved in accidents when he was not being 
pursued. 
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The Court. All right. 

Mr. Caldwell. And further than that, that he was 
able to avoid any cars, he was able to avoid collisions by 
proceeding quickly up Eckington Avenue and coming 
back across, and that there are many conditions, such 
as coming down M Street and making a U-turn, turning- 
up Ninth Street, and then back into M Street, and that, 
in the case of the streetcar, he went through a red 
light, but he intended at all times to avoid this street¬ 
car by attempting to run around it. In other words, 
that he was able to see and avoid many other collisions 
which he might hit. With that qualification, I will let 
it stand. 

The Court. All right. 

By Mr. David: 

Q. You think he was insane? 

A. I think so. Temporarily. 

Q. What kind of insanity was it? 

A. I would call it temporary insanity induced by 
alcohol, or alcoholic delirium, or as the French refer to 
it, as mania a potu [portia] or mania from drinking, 
which sometimes affects individuals until they become 
disoriented and irresponsible, lacking in judgment, being 
completely out of control of their mental capacities. 

By the Court: 

Q. Something has been said here that bothers me. 
Did you say that in your opinion that kind of con¬ 
dition would endure for a period of 4S hours? 

A. No, I didn’t say that, your Honor. I said I 
gathered from the testimony that he was not com¬ 
pletely himself until some time within 48 hours. I 
gathered that not from the hypothetical question but 
from my own questioning of him, and also some of 
the statements that the witness himself made here. 

Q. I am going to ask a question myself now. There 
has been offered in evidence a statement which is ad¬ 
mitted by the signature of the defendant to have been 
made by him within 24 hours, I believe, was it not? 

A. Yes. 



15 


Mr. Caldwell. Yes. 

By the Court: 

Q. And he states now in his testimony that he has 
no recollection of having made such written statement? 

A. Yes. 

Mr. Caldwell. The doctor was here during the 
testimony. 

The Court. He heard that testimony? 

Mr. Caldwell. Yes. 

By the Court: 

Q. Well, the Court is concerned as to whether or not 
a person having gone through what it has been stated 
this defendant did go through, was competent to make 
a free and voluntary statement at that time. 

A. I wouldn't say so. 

The Court. Well, then, I think I shall change the 
ruling that I have made in this case and let this evi¬ 
dence go to the jury specifically for the point of deter¬ 
mining whether or not -we should give consideration to 
the written statement that has been filed here. 

Mr. Caldwell. What has the Doctor said on that? 

The Witness. I said I wouldn’t say that he was 
completely himself at the time that he signed this 
statement if it came within 24 hours. 

By Mr. David: 

Q. W~hy, Doctor? 

A. Well, because on the evidence that he has ad¬ 
duced, namely, for one thing, he doesn’t recall any¬ 
thing about it, in his testimony here, that his memory 
for that period was extremely vague. 

He imbibed over a quart of liquor, which for an 
individual of his size or his lack of experience in 
drinking I think would produce sufficiently toxic effects 
that he wouldn’t get over in just 24 hours. 

By Mr. Caldwell: 

Q. Doctor, was this anything more than a hang¬ 
over? 
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A. I would say so; in a condition of this kind. 

Mr. Caldwell. Do I understand your ruling that 
because of that, and not because of the ruling of the 
courts, that you are going to let it go in as affecting 
the credibility of the statement? 

The Court. Yes. The Court will at the proper 
time give what it considers to be the proper charges. 

Mr. Caldwell. Then Your Honor will instruct the 
jury that voluntary intoxication will not reduce second 
degree murder? 

The Court. I shall at the proper time give what 
I consider to be the appropriate charges. And I have 
already expressed my views as to that. 

The Court will take a five-minute recess, and let 
the record show in view of the development in the 
offered testimony that it may be material on the point 
of the proper consideration of the statement which has 
been offered in evidence, the Court will permit the 
question to be answered. 

(The jury returned to the courtroom.) 

Thereupon Dr. Elmer Klein was recalled as a wit¬ 
ness and, having been previously duly sworn, was ex¬ 
amined and testified further as follows: 

Mr. David. Now, as I understand the ruling of your 
Honor, you exclude that question as a question in the 
form in which we put in and for the purpose expressed? 
Am I correct, or not? 

The Court. Yes. The ruling of the court is that 
the witness, for the reasons which I stated, will be per¬ 
mitted to answer the question, and at the appropriate 
time I shall instruct the jury respecting the purpose 
for which such testimony may be considered. 

Mr. David. For the record, may I have an exception 
to the ruling of the Court in respect to the purpose for 
which that question was asked? I understand your 
Honor is going to limit- 

The Court. I think perhaps the time for you to 
take exceptions is when I give instructions to the jury. 

Mr. David. You have announced your ruling and I 
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understand your Honor holds that this answer may be 
had for a limited purpose, reflecting the condition of 
this man’s mind at the time he made the statement. 

The Court. I didn’t state that at that time. I 
thought you understood that. 

Mr. David. Will you let the witness answer the 
question? 

The Court. Yes. 

By Mr. David: 

Q. Doctor, would you say the man was sane or in¬ 
sane at the time he answered the questions? 

A. I would say he was temporarily insane at the 
time. 

The court refused (R. 116) to permit the jury to consider 
Dr. Klein’s testimony for the purpose of determining the 
state of the defendant’s mind at the time the defendant com¬ 
mitted the two homicides set forth in the indictment, and 
thus to become a factor for the jury to consider, along with 
all of the other evidence, as to whether or not the defendant 
was guilty under either count of the indictment of the crime 
of murder in the second degree, and further to permit the 
jury to consider this vital evidence, in view of the testimony 
of other government witnesses, for the purpose of reducing 
each of the crimes of murder in the second degree as alleged 
in the indictment to a lower grade of homicide or to acquit 
the defendant. 

To this ruling of the court, counsel for the defendant ob¬ 
jected and excepted (R. 116). 

The court limited the testimony of Dr. Klein to the con¬ 
dition of the defendant’s mind at the time the written state¬ 
ment was made (R. 116), and the witness testified that at 
the time the defendant answered the questions contained in 
his written statement, made the next day after the homi¬ 
cides (R. 88-9), that the defendant was temporarily insane. 

The jury should have been permitted to consider the wit¬ 
ness’ testimony as to the condition of the defendant’s mind 
at the time the two homicides were committed. Defendant 
did not object to the said statement. 
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The defendant requested the court to grant certain separate 
prayers, Nos. 2, 3, 5, 6, 14, and 17 (R. 129, 130, 134), herein¬ 
after set forth, which embody the foregoing propositions of 
law, which the court refused to grant, to which ruling the de¬ 
fendant, by his counsel, duly excepted (R. 129, 130, 132, 133, 
134). The court granted government prayers Nos. 2, 4, and 
6, hereinafter set forth, to which ruling defendant excepted 
(R. 127,128). 

Appellant filed a motion for a new trial (R. 15), which was 
overruled, and the two respective sentences were imposed as 
above set forth (R. 17). 

Notice of appeal (R. 2), grounds therefor (R. 2) were duly 
served (R. 9) and filed (R. 10). 

Due to the poverty of the appellant (R. 10, 18), the trial 
court permitted the prosecution of this appeal to conclusion 
without prepayment of costs (R. 18). A similar order was 
entered by this court. 

The bill of exceptions is set forth in the Record at pages 29 
to 126, both inclusive. 

ASSIGNMENT OF ERRORS 

The trial court erred in the following particulars: 

I 

The trial court erred in overruling the defendant’s motion, 
made prior to the beginning of the trial and before the jury 
was sworn, for a severance of the two counts of the Indict¬ 
ment (R. 29-32). 

II 

The trial court erred in overruling the defendant’s motion, 
made prior to the beginning of the trial and before the jury 
was sworn, to require the government to elect upon which 
count the defendant would be first separately tried, in order 
that the defendant should not be compelled to be tried on 
both counts at the same time in one trial (R. 29-32). 

III 

The court erred in overruling motion of the defendant to be 
allowed ten (10) peremptory challenges in respect to each of 
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the two counts of the indictment—that is, twenty (20) per¬ 
emptory challenges in respect to both counts of the Indict¬ 
ment, by reason of Title 6, sec. 366,1929 D. C. Code (sec. 918, j 
1924 D. C. Code) (R. 32). 

I 

IV 

I 

The court erred in overruling defendant’s peremptory chal¬ 
lenge to talesman Weems G. Franklin, to sit as a juror, after 
the defendant had exhausted ten (10) peremptory challenges, j 
to which the court restricted the defendant on both counts of j 
the Indictment, and said Weems G. Franklin became the fore¬ 
man of the Jury (R. 32). 


V 

The Court erred in refusing to grant defendant’s prayer 
Number 2, as follows (R. 129): 

The jury are instructed that in view of all of the evi- j 
dence in this case the jury are not authorized to find the j 
defendant guilty of murder in the second degree under 
either count of the Indictment. 

VI 

I 

The Court erred in refusing to grant defendant’s prayer 
Number 3, as follows (R. 129): 

The jury are instructed that in view of all of the evi¬ 
dence in this case they may find the defendant guilty 
on both counts either of manslaughter or negligent 
homicide, but not of murder in the second degree under 
either count of the indictment. 

VII | 

The Court erred in refusing to grant defendant’s prayer 
No. 5, as follows (R. 129-130): ! 

The jury are instructed that if they believe from all 
of the evidence that on June 22, 1940, when the auto¬ 
mobile operated by the defendant struck Edna Mitchell, 
from which she died, as set forth in the first count, and 
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shortly thereafter on the said date the defendant’s 
automobile struck Joseph Nappo, from which he died, 
set forth in the second count of the Indictment, the 
defendant’s mental condition on each of such occasions 
due to his excessive drinking of intoxicating liquors on 
June 22,1940, and prior to the happening of each of the 
foregoing acts, as that the defendant was afflicted with 
mania, temporary insanity, or that his mental condition 
was such that the defendant was incapable to distin¬ 
guish between right and wrong, then the jury should 
render a verdict of not guilty. 

VIII 

The Court erred in refusing to grant defendant’s prayer 
No. 14, as follows (R. 132-133): 

The jury are instructed that if you believe from all 
of the evidence that the defendant’s mental condition 
due to the excessive drinking of intoxicating liquors was 
such that he did not know the natural and probable 
consequences of his acts at the time his automobile 
struck Edna Mitchell, then you cannot find the defend¬ 
ant guilty of murder in the second degree on the first 
count of the Indictment, and if the jury believe further 
that the defendant’s mental condition due to the exces¬ 
sive drinking of intoxicating liquors was such that he 
did not know the natural and probable consequences of 
his acts at the time his automobile struck Joseph 
Nappo, then the jury likewise cannot find the defend¬ 
ant guilty of murder in the second degree on the second 
count of the Indictment. 

IX 

The Court erred in refusing to grant defendant’s prayer 
No. 17, as follows (R. 134): 

The jury are instructed that drunkenness is not an 
excuse for crime; but in the consideration of all the 
evidence in this case relating to the mental condition 
of the defendant at the time of the commission by him 
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of the acts alleged in each count of the Indictment, it 
becomes necessary for the jury to inquire as to the state 
of mind under which the defendant acted, and in the 
prosecution of such an inquiry his condition as drunk 
or sober is proper to be considered. The nature of the 
offense, if any, under either count of the Indictment, | 
depends entirely upon the question whether the killing 
was felonious, willful, violent, and with gross and wan¬ 
ton recklessness and negligence, and with malice afore¬ 
thought, and upon that question it is proper for the 
jury to consider evidence of intoxication, if such there 
be, not upon the ground that drunkenness renders a 
criminal act less criminal, or can be received in extenua¬ 
tion or excuse, but upon the ground that the condition 
of the defendant’s mind at the time the act was com¬ 
mitted must be inquired after, in order to justly deter¬ 
mine the question as to whether the defendant’s mind 
was capable of committing the act alleged in each count 
of the Indictment, or in either count thereof, feloni¬ 
ously, willfully, violently, and with gross and wanton 
recklessness and negligence, and with malice afore¬ 
thought, as alleged in each count of the Indictment. 
And if the jury shall have a reasonable doubt as to 
whether or not the defendant committed the acts al¬ 
leged in the Indictment feloniously, willfully, violently, 
and with gross and wanton recklessness and negligence, 
and with malice aforethought, the jury shall give the 
defendant the benefit of such doubt, and they cannot 
find the defendant guilty of murder in the second de¬ 
gree under either count of the Indictment. 

X 

I 

The court erred in refusing to grant defendant’s prayer No. 

'6, as follows (R. 130): 

The jury are instructed as a matter of law that they 
axe to consider each count of the Indictment separately 
and before the jury can find the defendant guilty on 
the first count, the jury must believe beyond a reason- 
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able doubt that the defendant is guilty of the crime 
alleged in the first count, and in arriving at your ver¬ 
dict on the first count the jury are to exclude all evi¬ 
dence which is pertinent to the second count only, and 
conversely the jury in considering the defendant's in¬ 
nocence or guilt on the second count must exclude from 
your minds all evidence tending to prove the commis¬ 
sion of the crime alleged in the first count, and before 
you can find the defendant guilty as charged in the sec¬ 
ond count you must conclude from all the evidence per¬ 
taining to said crime only that the defendant is guilty 
beyond a reasonable doubt. 

XI 

The court erred in granting government's prayer No. 2, as 
follows (R. 127): 

Every person is presumed to intend the natural and 
probable consequences of his own act, and this is so 
even though such person be voluntarily intoxicated, 
and the driving of an automobile in a manner likely to 
cause death or serious bodily harm, in the absence of 
mitigating facts, may be considered in determining the 
question of the existence of malice aforethought. 

XII 

The court erred in granting government’s prayer No. 4, as 
follows (R. 127): 

From an early day to this hour, the law has declared 
that intoxication is not an excuse for the commission of 
a crime. Voluntary intoxication will not excuse mur¬ 
der, but, in a charge of first degree murder, it may nega¬ 
tive the ability of the defendant to form the necessary 
specific intent to kill, such as the deliberation or pre¬ 
meditation as is required in a charge of first degree, in 
which event intoxication may reduce first degree to 
second degree because of its (the alcohol’s) effect on the 
specific intent; but no specific intent is required in sec- 
301839—a—4 


ond degree murder and, therefore, voluntary intoxica¬ 
tion will not, under the law, excuse second degree mur¬ 
der nor reduce second degree to manslaughter. 

XIII 

! 

The court, after advising the jury (R. bottom p. 144) that 
voluntary intoxication that so destroys the mental faculties 
that one in that condition cannot have a specific mental in¬ 
tent to form deliberation and premeditation to commit mur¬ 
der in the first degree, erred in instructing the jury as follows 
(R. 145): 

i 

That is not the situation with respect to murder in 
the second degree, as I have explained. 

The testimony here has been such as to make it 
proper, I think, for me to explain to you one thing fur¬ 
ther in that connection. An insane man is not respon¬ 
sible for acts to which his insanity drives him. That is j 
true even though his insanity has been caused by vol- j 
untary drinking, because the law does not go back of 
a condition of an insane mind to determine whether or 
not a man could have avoided becoming insane. So, 
where there is an insane condition brought about by 
long-continued drinking, that condition of insanity j 
would be as available as a defense as a condition of 
insanity induced by any other cause. But that, as I i 
have said, does not mean that if a man drinks to excess | 
and thereby temporarily destroys his mental sound¬ 
ness to such an extent that he is not rational or has not 
the possession of his mental faculties, he is excused for j 
an act done while in that condition, for in this case— 
and by “this case” I mean the case I have just de¬ 
fined—the unsoundness of mind which is the immediate j 
product of his drinking is not insanity. The insanity i 
or delirium, to serve as an excuse, must be a fixed con¬ 
dition of insanity caused not by the effects of a single 
debauch but by a habit of drinking which results in 
mental disease as distinguished from temporary mental 
incapacity. 
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ARGUMENT 

Assignment of Errors I, II, III, and IV 

Assignment of Error I—defendant’s motion for a severance 
of the two counts in order to obtain a separate trial on each 
alleged crime. Assignment II—defendant’s motion to require 
the government to elect upon which count the defendant 
should be first separately tried, and Assignment III, complain¬ 
ing of the ruling of the court refusing to allow the defendant’s 
request for ten peremptory challenges on each count, or 
twenty peremptory challenges on both counts, and Assign¬ 
ment IV (overruling of defendant’s peremptory challenge to 
talesman Weems G. Franklin who became the foreman of the 
jury) after the defendant had exhausted the restricted ten 
challenges under the ruling of the trial court, will be consid¬ 
ered together. 

The government relies upon the case of Pointer v. United 
States, 151 U. S. 306, 400-405, to justify the trial of the de¬ 
fendant upon the two counts in one trial, each charging mur¬ 
der in the second degree. In that case (p. 404), the court 
says that 

it appeared that the two murders were committed at 
the same place, on the same occasion, and under such 
circumstances, that the proof in respect to one neces¬ 
sarily threw* light upon the other. The accused and the 
two men alleged to have been murdered were com¬ 
panions in traveling, and were together, in camp, at 
the place where the killing occurred. The killing of 
Vandiveer immediately preceded that of Bolding. 
There was such close connection between the two kill¬ 
ings, in respect of time, place, and occasion, that it was 
difficult, if not impossible, to separate the proof of one 
charge from the proof of the other. It is, therefore, 
clear that the accused w'as not confounded in his de¬ 
fence by the union of the two offences of murder in the 
same indictment, and that his substantial rights were 
not prejudiced by the refusal of the court to compel 
the prosecutor to elect upon which of the two charges 
he would proceed. 
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It is appropriate to say that we lay no stress upon the 
circumstance that the motions in question were not 
made until after the defendant had pleaded not guilty. 
We have already said [see p. 403] that, if in the prog¬ 
ress of the trial it appeared that the accused might be 
embarrassed or confounded in his defence, by reason of 
being compelled to meet both charges of murder at the j 
same time, and before the same jury, it was in the | 
power of the court, at any time before the trial was 
concluded, to require the government to elect upon 
which charge it would seek a verdict (p. 404). 

“The question of election,” says the court (p. 402), 
“between distinct charges has always seemed to depend 
on the special circumstances of the case in which it has 
arisen.” 

On page 401, the court said: 

The rule in England is not materially different. In 
1 Chitty’s Criminal Law, 252, 253, it is said: “In cases 
of felony, no more than one distinct offence or criminal 
transaction at one time should regularly be charged 
upon the prisoner in one indictment, because, if that | 
should be shown to the court before plea, they will 
quash the indictment less it should confound the pris¬ 
oner in his defence, or 'prejudice him in his challenge to 
the jury; for he might object to a juryman’s trying one 
of the charges though he might have no reason so to do 
in the other [italics supplied], and if they do not dis¬ 
cover it until afterwards, they may compel the prose- | 
cutor to elect on which charge he will proceed. ‘But,’ 
the author adds, ‘this is only matter of prudence and 
discretion which it rests with the judges to exercise’ ” 

# * * (p. 402). “In Roscoe’s Criminal Evidence, 
8th Am. ed., 206, the author, after observing that there 
was no objection in point of law to inserting, in sepa¬ 
rate counts of the same indictment, several distinct 

7 I 

felonies of the same degree and committed by the same 
offender, and that such joinder was not a ground for 
arrest of judgment, says: “In practice, where a prisoner 
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was charged with several felonies in one indictment, 
and the party had pleaded, or the jury were charged, 
the court in its discretion would quash the indictment, 
or if not found out till after the jury were charged, 
would compel the prosecutor to elect on which charge 
he would proceed.” 

In the Pointer Case (p. 403) the court recognizes as a funda¬ 
mental principle that the court must not permit the defend¬ 
ant to be embarrassed in his defence by a multiplicity of 
charges embraced in one indictment and to be tried by one 
jury, conceding that regularly or usually an indictment should 
not include more than one felony. 

It is also said that the trial court is invested with such 
discretion as* enables it to do justice between the government 
and the accused, and that if it be discovered at any time 
during the trial that the substantial rights of the accused may 
be prejudiced by a submission to the same jury of more than 
one distinct charge of felony among two or more of the same 
class, the court, according to the established principles of 
criminal law, can compel an election by the prosecutor; that 
that discretion has not been taken away by section 1024 of 
the Revised Statutes; that on the contrary, that section is 
consistent with the settled rule that the court, in its discretion, 
may compel an election where it appears from the indictment, 
or from the evidence, that the prisoner may be embarrassed 
in his defence if that course be not pursued. 

We submit that the Pointer case recognizes two exceptions 
to the rule which permits the joinder of two distinct and in¬ 
dependent felonies in one indictment and one trial on both, 
namely (1) if the defendant is prejudiced in his challenges to 
the jury or (2) if he should be embarrassed or confounded in 
his defence, the defendant should be tried on each felony 
separately. 

In the instant case, the court restricted the defendant to 
ten peremptory challenges on both counts. After the de¬ 
fendant had exhausted ten peremptory challenges, defendant 
objected to talesman Weems G. Franklin challenging him 
peremptorily, which objection was overruled, and said tales¬ 
man was sworn as a juror and became the foreman of the jury. 
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The right to challenge a given number of jurors without 
showing cause is one of the most important of the rights 
secured to the accused. To bar the party indicted of his 
lawful challenge is to bar him of a principal matter concerning 
his trial. A defendant may, if he chooses, peremptorily chal¬ 
lenge on his own dislike, without showing any cause; he may 
exercise that right without reason or for no reason, arbitrarily 
and capriciously (Pointer v. U. S., 151 U. S. 396, 408, citing 
approvingly Co. Lit. 156b; 4 Bl. Com. 353, and reaffirming 
Lewis v. U. S., 146 U. S. 376). 

The Supreme Court says in the Pointer case, supra (p. 408), 
that “Any system for the empaneling of a jury that presents 
or embarrasses the full, unrestricted exercise by the accused 
of that right, must be condemned.” 

In the Pointer case (151 U. S. 396) supra, in which two 
separate crimes of murder were alleged in one indictment, 
whilst the method and manner adopted by the trial court as 
to the empaneling of the jury was assigned as error, the ques¬ 
tion involved in the instant case, viz, the number of peremp¬ 
tory challenges claimed by the defendant, was not involved. 

Title 6, sec. 366,1929 D. C. Code (sec. 918, 1924 D. C. Code) 
provides: 

In all trials for capital offenses the accused and the 
United States shall each be entitled to twenty peremp¬ 
tory challenges. In trials for offenses punishable by 
imprisonment in the penitentiary the accused and the 
United States shall each be entitled to ten peremptory 
challenges. In all other cases, civil as well as criminal, 
in which the plaintiff is the United States or the Dis¬ 
trict of Columbia, each party shall be entitled to three 
peremptory challenges; and if there are several de¬ 
fendants, they shall be treated as one person in the 
allowance of such challenges. 

If two indictments, each alleging murder in the second de¬ 
gree, had been found against the defendant and he had been 
tried separately on each indictment, there can be no doubt, 
we submit, that the defendant would have been entitled to 
ten peremptory challenges on each indictment. 
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The government, in this case, having included in the same 
indictment, two counts, each alleging a separate and inde¬ 
pendent charge of murder in the second degree of different 
persons at different times, although on the same day, and try¬ 
ing the defendant in one trial by the same jury, over his timely 
request for a separate trial on each charge, and his timely re¬ 
quest for ten peremptory challenges on each count, the de¬ 
fendant, by such procedure, has been denied his statutory right 
of peremptory challenges. People v. Sweeney , 56 Mich. 586, 
22 N. W. 50; compare Mutual Life Ins. Co. v. Hillmon, 145 
U. S. 285, 292. 

Each of the two counts in the instant case is regarded as if 
it was a separate indictment. Dunn v. U. S., 284 U. S. 391, 
393, affirming 50 F. (2d) 779, citing Selvester v. JJ. S., 170 
U. S. 262, 266, and Latham v. The Queen, 5 Best and Smith, 
635, 642, 643. See, also, 1 Chitty Criminal Law, 249. The 
two counts do not constitute one crime stated differently in 
each count, as is frequently done. 

We submit that the instant case is distinguishable from the 
case of Miller v. U. S., 38 App. D. C. 361, 366, 367, in which 
two separate indictments were found against the defendant, 
one charging the crime of fraudulently taking away or con¬ 
cealing records belonging to an association of which the de¬ 
fendant was secretary-treasurer, and the other the crime of 
embezzlement of the funds of the association (p. 363). The 
two indictments were consolidated for trial under sec. 1024 
R. S. U. S., without objection by the defendant. The defend¬ 
ant claimed the right to ten peremptory challenges on each 
indictment. This court, in overruling the contention, says 
(p. 366): 

At the outset it is important to observe that no ob¬ 
jection was made by the defendant to a single trial 
under the two indictments. 

In the instant case, the defendant moved the court for a 
severance of the two counts of the indictment and to require 
the government to elect upon which count the defendant 
should be first separately tried in order that defendant should 
not be compelled to be tried on both counts at the same time 


29 


in one trial for the two separate, independent, and uncon¬ 
nected alleged murders. And, moreover, upon the denial of 
defendant’s motion, and being put on trial for both alleged 
crimes in one trial, the defendant was denied ten peremptory 
challenges on each count. 

Likewise, the case of Lorenz et al., v. U. S., 24 App. D. C. 
337, 368, in which each of the five defendants claimed that he 
was entitled to ten peremptory challenges, under the local 
statute, supra, is distinguishable from the instant case, because 
the statute expressly provides that “if there are several de¬ 
fendants, they shall be treated as one person in the allowance 
of such challenges.” 

In the instant case, the evidence disclosed that the homicide 
alleged in the first count occurred at 12th and H Streets North¬ 
east (R. 50), and on this count the jury found the defendant 
guilty of manslaughter (R. 10). 

The homicide alleged in the second count occurred at 9th 
and M Streets NW. (R. 58, 59), of which the jury convicted 
the defendant of murder in the second degree (R. 10). 

The distance between the tw’o locations is, approximately, 
three miles (R. 94). 

The verdict of manslaughter under the first count neces¬ 
sarily means that the jury found that the defendant was not 
actuated by malice, but the verdict of the jury finding the 
defendant guilty of murder in the second degree under the 
second count necessarily means that the jury found the de¬ 
fendant was actuated by malice, notwithstanding the theory 
of the prosecution that the two crimes alleged in the indict¬ 
ment were so closely connected that the defendant was not 
entitled to a separate trial on each alleged crime, and, there¬ 
fore, the defendant was not entitled to ten peremptory chal¬ 
lenges on each count. The learned trial court adopted that 
theory of the prosecution. 

We submit that as a result of the procedure the defendant 
was embarrassed and confounded in his defense. 

If the motion of the defendant for a severance had been 
granted, and the prosecution had elected to first try the de¬ 
fendant on the first count, and the verdict had been guilty 
of manslaughter, who can say that the verdict on a separate 
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trial on the second count would have been murder in the 
second degree? 

It is to be remarked that if such procedure lastly suggested 
had been adopted, the defendant would have had the oppor¬ 
tunity to challenge peremptorily talesman Weems G. Frank¬ 
lin, who, as foreman of the jury that determined the degree 
of the two crimes charged against the defendant, very likely 
had his influence with the jury. In any event, the said juror 
was objectionable to the defendant. 

The defendant was sentenced on the first count from five 
to fifteen years in the penitentiary, and on the second count 
from fifteen years to life imprisonment, the sentences to run 
concurrently (R. 10). 

Assignment of Errors V and VI 

Assignments V and VI—defendant’s prayers Nos. 2 and 3 
(R. 129), which were refused by the court, were as follows: 

Defendant’s prayer No. 2: “The jury are instructed 
that in view of all of the evidence in this case the jury 
are not authorized to find the defendant guilty of 
murder in the second degree under either count of the 
indictment.” 

Defendant’s prayer No. 3: “The jury are instructed 
that in view of all of the evidence in this case, they may 
find the defendant guilty on both counts either of man¬ 
slaughter or negligent homicide, but not of murder in 
the second degree under either count of the Indictment.” 

The undisputed evidence disclosed that the defendant, at 
the time each of the two homicides was committed, was not 
engaged in the commission of a felony, or of the commission 
of a penitentiary offense. Therefore, the instant case is dis¬ 
tinguishable from the case of Lee v. United States , 68 Washing¬ 
ton Law Reporter, 841, decided by this court April 29, 1940 
(not yet officially reported), in which it appeared that the 
defendant Lee was transporting untax-paid whiskey and when 
pursued by officers he accelerated the speed of his automobile 
to 75 or 80 miles per hour, and his car struck another auto¬ 
mobile, killing one of the occupants therein. This court held 
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in that case that malice existed to justify a conviction of second j 
degree murder because the defendant was in the commission 
of a felony punishable by imprisonment in the penitentiary at 
the time of the killing. 

In the Lee case, supra, this court said (bottom p. 842): 
“Whether the charge given by the court would be proper in all 
cases in which a homicide occurs in the perpetration of an of¬ 
fense punishable by imprisonment in the penitentiary we 
need not now decide.” 

We contend that, under the undisputed facts of the instant j 
case, the refusal of the court to grant each of the defendant’s j 
prayers Nos. 2 and 3 constitute reversible error, particularly in j 
view of the provisions of title 6, secs. 246a, 246b, and 246c, 
Supp. IV, known as secs. 802a, 802b, and 802c Code, D. C., ap¬ 
proved June 17, 1935, commonly called “Negligent Homicide 
Act.” See, also, Sinclair v. U. S., 49 App. D. C. 351. 

Sec. 246a (Code sec. S02a) of the last-mentioned Act pro- j 

vides, among other things: I 

! 

Any person who, by the operation of any vehicle at j 
an immoderate rate of speed or in a careless, reckless, or j 
negligent manner, but not willfully or wantonly, shall j 
cause the death of another, shall be guilty of a mis¬ 
demeanor, and shall be punished by imprisonment for j 
not more than one year or by a fine of not more than 
81.000, or both. * * * 

Sec. 246b (Code sec. 802b) provides: 

The crime of negligent homicide defined in section 
246a shall be deemed to be included within every crime 
of manslaughter charged to have been committed in 
the operation of any vehicle, and in any case where a 
defendant is charged with manslaughter committed in j 
the operation of any vehicle, if the jury shall find the 1 
defendant not guilty of the crime of manslaugher such j 
jury may. in its discretion, render a verdict of guilty of | 
negligent homicide. 

Sec. 246c (Code sec. 802c) provides: 

In any prosecution under sections 246a or 246b, 
whether the defendant was driving at an immoderate | 


i 


I 
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rate of speed shall not depend upon the rate of speed 
fixed by law for operating such vehicle. 

i The undisputed evidence in support of the allegations of 
the first count of the Indictment (charging the death of Edna 
! Mitchell) disclosed that the defendant's automobile struck 
i her whilst she was walking in the intersection of 12th & H 
Streets. Northeast (R. 50. 53), fracturing the spine of the 
tibia of one leg (R. 34), which was the only injury she re- 
I ceived and there were no other marks on her body (R. 34). 
The testimony showed that said Edna Mitchell died two weeks 
later, the cause of her death being diagnosed pulmonary em¬ 
boli (R. 34). 

The two eye witnesses (R. 50. 51, 53) to the occurrence did 
not testify that the defendant’s car was being operated, either 
immediately preceding or at the time his car struck her, at 
an immoderate or unlawful rate of speed. 

The evidence, however, did disclose that immediately prior 
to and at the time defendant's car struck said Edna Mitchell, 
the defendant was mentally irresponsible, resulting from the 
i excessive use by him of alcoholic liquors, as set forth in the 
Statement of the Case. 

In this connection, reference is also made to title 6, secs, 
i 247a and 247b, Supp. IV, D. C. Code. Section 247a, among 
other things, provides: 

! Any person operating a motor vehicle, who shall in¬ 

jure any person therewith, or who shall do substantial 
damage to property therewith and fail to stop and give 
assistance, together with his name, place of residence, 
including street and number, and the name and ad¬ 
dress of the owner of the motor vehicle so operated, to 
the person so injured, or to the owner of such property 
so damaged, or to the operator of such other motor 
vehicle, or to any bystander who shall request such in¬ 
formation on behalf of the injured person, or, if such 
i owner or operator is not present, then he shall report 

i the information above required to a police station or 

to any police officer within the District immediately, 
i In all cases of accident resulting in injury to any per- 
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son, the operator of the motor vehicle causing such in¬ 
jury shall also report the same to any police station or 
police officer within the District immediately. * * * 

The penalty provided for the violation of said section is a 
fine of not more than $500 or imprisonment for not more than 
six months, or both. For a second conviction, a fine of not 

I 

more than $1,000, or not more than 1 year, or both. 

Sec. 247b, among other things, provides: 

No individual shall, while under the influence of any 
intoxicating liquor or narcotic drug, operate any motor j 
vehicle in the District. Any individual violating any 
provision of this subdivision shall upon conviction for 
the first offense be fined not more than $500 or impris- j 
oned not more than six months, or both. 

The penalty for a second offense is not more than a fine of 
$1,000 or not more than 1 year, or both. 

We submit that the defendant, in the operation of his car 
at the time the same struck Edna Mitchell, in the circum¬ 
stances disclosed by the evidence, is guilty of no higher offense 
than negligent homicide, and that the verdict of the jury 
finding him guilty of manslaughter on the first count was not 
justified by the undisputed evidence. 

We further submit that the verdict of the jury finding the 
defendant guilty of murder in the second degree on the second 
count (charging the death of Joseph Nappo at 9th & N Sts. j 
NW., approximately 3 miles from where Edna Mitchell was 
struck) was improper, under the undisputed evidence, and 
the refusal of the learned trial court to grant defendant’s 
prayers Nos. 2 and 3, as well as the errors of law (as we con¬ 
tend) by the trial court in his charge to the jury. 

After defining first degree murder (R. 136), second degree j 
murder (R. 136), and voluntary manslaughter (R. 136), the 1 
court charged the jury as follows (R. 137): 

The other type of manslaughter—the one that you 
must consider in connection with this case—is what is 
called involuntary manslaughter; and that is where j 
death is unintentionally caused in the commission of ! 


I 
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an unlawful act not amounting to a felony (because if 
it is in the commission of an unlawful act amounting 
to a felony, then it falls within the degree of murder 
that I explained to you in the first instance), nor likely 
to endanger life ( because if the act is one likely to en¬ 
danger life, that the man was in the process of commit¬ 
ting, and then unintentionally kills someone, it is not 
reduced from second degree murder to manslaughter), 
or where death is unintentionally caused by culpable 
negligence of a legal duty, that is by negligence in the 
performing of a lawful act or by neglect to perform an 
act required by law. What I have just said simply 
means negligence in the commission of an act or neg¬ 
lect by the omission of an act that should have been 
performed. [Italics supplied.] 

We submit that the foregoing italicized part of the charge 
of the court, namely, 

because if the act is one likely to endanger life, that 
the man was in the process of committing, and then 
unintentionally kills someone, it is not reduced from 
second degree murder to manslaughter (R. 137). 

was an erroneous statement of the law. In the case of Lee 
v. United States, 68 Washington Law Reporter. S41 (decided 
April 29, 1940, supra, not yet officially reported), this court 
said, at page 843: 

It is settled in the District of Columbia that malice 
exists, sufficient to support a conviction for murder, 
where the killing results from the commission of a 
penitentiary offense, which is reasonably calculated to 
cause death or inflict serious bodily injury. 

Moreover, the “Negligent Homicide Act’’ (sec. 246a, Code 
sec. S02a), supra, creating the statutory offense of negligent 
homicide, provides that “any person who, by the operation 
of any vehicle at an immoderate rate of speed or in a care¬ 
less, reckless, or negligent manner, but not willfully or 
wantonly, shall cause the death of another, shall be guilty of 
a misdemeanor/’ * * * And section 246b [Code section 
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802b], provides that “the crime of negligent homicide defined 
in sec. 246a [Code sec. 802a] shall be deemed to be included 
within every crime of manslaughter charged to have been 
committed in the operation of any vehicle, and in any case 
where a defendant is charged with manslaughter committed in 
the operation of any vehicle, if the jury shall find the de¬ 
fendant not guilty of the crime of manslaughter such jury 
may, in its discretion, render a verdict of guilty of negligent 
homicide/’ 

It is submitted that the other part of the charge, above 
quoted and italicized, was error, namely: 

or where death is unintentionally caused by culpable 
negligence of a legal duty, that is, by negligence in the 
performing of a lawful act or by neglect to perform 
an act required by law. What I have just said simply 
means negligence in the commission of an act or neglect 
by the omission of an act that should have been per¬ 
formed (R. 137). 

The foregoing is one of the definitions given by the court 
to the jury of involuntary manslaughter, but we submit that j 
the same is in substance and effect the statutory misde¬ 
meanor known as negligent homicide. We contend that the 
error of the court in thus defining involuntary manslaughter, 
as above set forth, is in conflict with the provisions of the | 
negligent homicide statute. 

However, the court in further charging the jury (R. 137) 
read to the jury the provisions of the “Negligent Homicide 
Act,” all of which, we contend, was confusing to the jury, and 
constitutes reversible error. 

Assignment of Errors VII, VIII, IX, XI, XII and XIII 

I 

Assignments VII (denial of defendant’s prayer No. 5, 

R. 129-130), VIII (denial of defendant’s prayer No. 14, ! 

R. 132-133), IX (denial of defendant’s prayer No. 17, R. 134), ! 
XI (granting of government’s prayer No. 2, R. 127), XII 
(granting of government’s prayer No. 4, R. 127), and XIII 
(part of the charge of court to jury, R. 144), will be discussed 
together, because they raise the question whether, in view of j 


! 
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the evidence, lay and expert, the jury had a right to consider 
the mental irresponsibility of the defendant at the time each 
of the homicides was committed. Defendant’s prayers Nos. 
5 (R. 129-130), 14 (R. 132-133), 17 (R. 134), government’s 
prayers No. 2 (R. 127) and No. 4 (R. 127) and the courts 
charge (R. 144) upon the subject are set forth under Assign¬ 
ment of Errors and need not be again set forth verbatim. 

It developed, as a part of the government’s case in chief, 
that during and immediately after defendants ride on June 
22, 1940. when the homicides occurred, the defendant ap¬ 
peared to be crazy (R. 41, 48, 49. 58, 67, 95); that he appeared 
to be temporarily insane (R. 43, 95); that he acted like a 
maniac (R. 43, 95); that he looked like a wild man (R. 57, 
58, 60, 69, 71, 80, 95); that he appeared to be doped (R. 49) ; 
that defendant was white around his eyes (R. 44, 48); 
and that defendant’s eyes were glassy and glary (R. 67, 
71, 96), and in addition, defendant was drunk (R. 49, 52, 
69, 71, 96). 

Doctor Barkett, an expert witness in behalf of the defendant 
(R. 77, 79), who observed, examined and treated the de¬ 
fendant at Emergency Hospital shortly after the homicides 
occurred (R. 72), testified that the defendant, in his opinion, 
could not distinguish between right and wrong at that time 
(R. 79). 

Doctor Klein, an expert witness in behalf of the defendant 
(R. 110), testified that, in his opinion, the defendant was 
temporarily insane at the time he committed the two homi¬ 
cides (R. 113, 116, 119, 124). 

We are not unmindful of the case of Bishop v. U. S., 71 
App. D. C., 132, 107 Fed. (2d) 207, affirming a conviction of 
second-degree murder, in which the defendant’s assigned error 
to the charge of the trial court that defendant’s voluntary 
drunkenness could reduce the crime from second-degree mur¬ 
der to voluntary manslaughter, or warrant an acquittal, was 
not sustained; and in which the previous decision of this court 
in Smith v. U. S., 50 App. D. C. 208, 269 F. S60, was overruled, 
which affirmed a conviction of second-degree murder, in which 
the charge of the trial court to the jury that voluntary intoxi¬ 
cation would negative the malice aforethought necessary to 
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constitute murder in the second degree, thereby reducing the 
crime to voluntary manslaughter. 

In view of the decision of the Supreme Court of the United 
States in the case of Tucker v. United States, 151 U. S. 164, 
169 (1894), although a first-degree-murder case, it is our con¬ 
tention that the question as to whether or not voluntary 
drunkenness may be considered by the jury in connection with 
all of the other evidence in a case like the one at bar to reduce 
second degree to manslaughter, or the new statutory offense in 
this District of negligent homicide, has not been decided by 
the Supreme Court, and we desire to reserve the point in this 
case. 

In Tucker v. United States, supra, the court at pages 169- 
170, says: 

In the matter of instructions to the jury, the only 
exception reserved at the trial was to the refusal to give 
the instruction requested as to the effect of the defend¬ 
ant’s drunkenness upon his guilt. 

In Hopt v. People, 104 U. S. 631, this court recog¬ 
nized the general rule that, at common law voluntary 
intoxication affords no excuse, justification, or extenua¬ 
tion of a crime committed under its influence; and went 
no further in favor of admitting evidence of intoxica¬ 
tion than to hold that a defendant, indicted under a 
territorial statute establishing degrees of murder and 
requiring deliberate premeditation to constitute mur¬ 
der in the first degree, might show that at the time of 
the killing he was in such a condition, by reason of 
drunkenness as to be incapable of deliberate premedita¬ 
tion. 

No act of Congress has established degrees of the 
crime of murder. By the common law, neither delib¬ 
erate premeditation, nor express malice or intent to 
kill, is required to make an unlawful homicide murder, 
but malice may be implied from the use of a deadly 
weapon or other significant facts; and any unlawful 
killing without malice, express or implied, is man¬ 
slaughter. It has often been held, and was formerly 
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considered to be settled law, that a wanton killing with¬ 
out provocation could not, by reason of being done by 
a man voluntarily intoxicated to any degree not 
amounting to insanity, be excused, or reduced from 
murder to manslaughter (cases). But that view has 
vot been universally accepted in recent times, and we 
arc not required in the present case to express any opin¬ 
ion in regard to it. [Italics supplied.] 

The instruction requested was that if the defendant 
at the time of killing the woman was so drunk as to 
render the formation of any specific intent to take her 
life impossible on his part, and before becoming drunk 
he entertained no malice towards her and no intention 
to take her life, he could not be convicted of murder. 
This instruction was refused, because it had been cov¬ 
ered by the instructions given. In those instructions 
the jury were distinctly told that if the defendant at 
the time of the killing, although not insane, was in such, 
a condition of mind, by reason of drunkenness, as to be 
incapable of forming a specific intent to kill, or to do 
the act that he did do, the grade of his crime would be 
reduced to manslaughter. * * * [Italics supplied.] 

It is an erroneous interpretation of a statute providing for 
the degrees of murder to say that murder in the first degree 
and murder in the second degree are separate offenses. The 
statute divides that crime into two classes in order that the 
punishment may be adjusted with reference to the presence 
or absence of circumstances of aggravation. Davis v. Utah 
Territory, 151 U. S. 262. 266. 

In a trial for first degree murder, before a conviction can be 
had, it is necessary to find that at the time the defendant com¬ 
mitted the homicide he was capable of entertaining a malicious 
intent. The statute plainly requires the existence of such in¬ 
tent at the time of the commission of the offense, and if it is 
absent, murder in the first degree has not been committed. 
Such malicious intent may be negatived if the defendant shows 
that he was so drunk at the time he was incapable of forming 
such malicious intent. Sabens v. U. S., 40 D. C. App. 440, 
444, citing Hopt v. People, 104 U. S. 634. 
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If such malicious intent to kill may be negatived in a first 
degree case, to reduce the grade of murder, we submit, with 
deference, that the same rule should apply in a case where a 
defendant is charged with second degree murder in order to 
reduce the grade of the offense. 

Assignment of Error X 

Assignment X complains that the trial court erred in re¬ 
fusing to grant defendant's prayer No. 6 (R. 130), reading as 
follows: 

The jury are instructed as a matter of law that they 
are to consider each count of the indictment separately 
and before the jury can find the defendant guilty on 
the first count, the jury must believe beyond a reason¬ 
able doubt that the defendant is guilty of the crime al¬ 
leged in the first count, and in arriving at your verdict 
on the first count the jury are to exclude all evidence 
which is pertinent to the second count only, and con¬ 
versely the jury in considering the defendant’s inno¬ 
cence or guilt on the second count must exclude from 
your minds all evidence tending to prove the commis¬ 
sion of the crime alleged in the first count, and before 
you can find the defendant guilty as charged in the 
second count you must conclude from all the evidence 
pertaining to said crime only that the defendant is 
guilty beyond a reasonable doubt. 

Each of the two counts is to be regarded as a separate in¬ 
dictment. Dunn v. U. S. (284 U. S. 391, 393, affirming 50 Fed. 
(2d) 779) citing Selvester v. U. S. (170 U. S. 262, 266), supra. 

The trial court having overruled the defendant’s motion for 
a severance (R. 32), and to require the prosecution to elect 
upon which of the two counts the defendant should be first 
separately tried (R. 29, 32), the defendant having been com¬ 
pelled to stand trial for two alleged murders in one trial be¬ 
fore the same jury, over his objection and exception (R. 32), 
we submit that the defendant’s prayer No. 6 should have been 
granted, and the refusal to grant it constitutes reversible 
error. 
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CONCLUSION 

We respectfully submit that each of the judgments and 
sentences should be reversed, and the case remanded for a new 
trial. 

Levi H. David, 

Bond Building, Washington, D. C., 

J. Benjamin Simmons, 
Investment Building, Washington, D. C., 

Attorneys for appellant. 
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In the United States Court of Appeals j 

for the District of Columbia 

. 

April Term, 1941— Special Calendar 

- i 

No. 7790 

Richard S. Nestlerode, appellant 

v. | 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 

I 

This is an appeal from a judgment of conviction in the j 
District Court of the United States for the District of Co- j 
lumbia on an indictment charging appellant in two counts j 
with the crime of murder in the second degree. The judg- j 
ment was entered upon a verdict of manslaughter on the 
first count and a verdict of second degree murder on the sec- j 
ond count. The appellant was sentenced on the verdict of j 
murder in the second degree to imprisonment in the peniten- j 
tiary for a period of 15 years to life and on the conviction ! 
of manslaughter for a period of from 5 to 15 years, the two 
sentences to run concurrently (R. 1). 

On August 6. 1940. Richard S. Nestlerode was charged by 
an indictment, filed in the District Court, with the murder of j 
one Edna Mitchell and one Joseph Nappo, the said homicides ! 
being alleged to have resulted from a malicious, felonious, will-' 
ful, and wantonly reckless use of an automobile (R. 11). On , 
August 12, 1940, appellant entered a plea of not guilty to each 

(l) 
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count (R. 13). After trial in the District Court, the jury, on 
November 1, 1940. returned a verdict against the defendant of 
manslaughter on the first count of the indictment and a verdict 
of second-degree murder on the second count of the indictment 
(R. 14). A motion for a new trial filed by the appellant on 
November 5.1940 (R. 15). was overruled (R. 17). Thereupon, 
on November 20.1940. appellant filed a notice of appeal (R. 1). 

Jurisdiction of the District Court over all crimes and offenses 
committed within the District of Columbia is acquired under 
the D. C. Code (1929). tit. 18. § 44. This Court obtains juris¬ 
diction to review criminal prosecutions by virtue of the D. C. 
Code (1929). tit. IS. § 26. which provides for appeals from 
final judgments of the District Court. 

STATEMENT OP THE CASE 

The statement of facts contained in the brief filed on behalf 
of the appellant is substantially correct. It does not include, 
however, certain material facts bearing upon issues vital to 
this appeal. Ir is believed advisable, therefore, to restate the 
facts as follows: 

On June 22. 1940. the day of the homicides, the appellant 
left work at 12 o’clock noon, and. accompanied by three fellow 
employees, rode in appellant’s automobile to Clarendon, Vir¬ 
ginia. where they purchased two pints of apricot brandy and 
one pint of whiskey (R. 97, 9S, 99, 102). The appellant and 
his companions then proceeded to appellant’s home in Fair¬ 
fax, Virginia (R. 102). During the ride the four men drank 
one pint of whiskey and one and one-quarter pints of apricot 
brandy (R. 98. 99, 100, 102). Appellant was driving, and he 
took about four drinks from the bottles, which were passed 
around in the automobile. 

The appellant remained at his home about thirty minutes, 
and then proceeded alone in his automobile to the District of 
Columbia, where he purchased another pint of apricot brandy 
and one-half pint of whiskey (R. 102). 

Thereafter the appellant drove his automobile to his broth¬ 
er’s house at 12th and Maryland Avenue, Northeast, in the 
District (R. 41,47). He remained at his brother’s house about 
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15 minutes, during which time he acted peculiarly, like he was 
crazy, and in a manner ‘dike a dope” (R. 41, 42, 43, 46). 

After the incident occurring at appellant’s brother’s house ; 
the appellant, greatly intoxicated, was seen driving west on 
H Street Northeast, in the neighborhood of 12th Street. Traf- j 
fic going west had temporarily stopped because of a red 
light. The appellant came up the streetcar tracks, ran 
through the red light and hit a lady, later identified as Edna 
Mitchell, who was crossing in the cross walk from the north 
to the south corner of H Street. She had the right-of-way 
because of the traffic liaht. After the victim was hit she was 
thrown up over appellant’s car and fell in the street, not 
more than four feet from the place of impact. The appellant 
did not stop. He proceeded down H Street to 11th Street and 
turned north on 11th Street (R. 50). Edna Mitchell died two j 
weeks later as a result of the accident (R. 34). 

A witness called on behalf of the Government, testified that j 
he pursued the appellant, after the latter had struck Edna 
Mitchell, and followed him down H Street to 11th Street; j 
north to Florida Avenue; west on Florida Avenue to Ecking- 
ton Place, going through a red light at 5th Street and Florida j 
Avenue; north on Eckington Place to R Street; left on R 
Street to 3rd Street, going through a second stop-light at 1st 
and R Streets; left into 3rd Street toward Q Street, North¬ 
west. At that point appellant slowed down and the wit¬ 
ness pulled up along side and told him “He might as well 
turn himself in.” Whereupon, appellant “just stepped on the 
gas and went on” (R. 50-51, 53-54). During this chase 
appellant, at various times, was driving at a rate of speed 
in excess of 60 miles an hour (R. 50, 51, 53); traffic was 
heavy (R. 51); and the appellant seemed to have his 
automobile under control (R. 53). 

The evidence next places the appellant in the neighborhood ! 
of 6th and M Streets Northwest. At the intersection of those 
two streets, traffic going west had stopped, waiting on a traffic 
light. Appellant’s automobile was driven west on M Street, j 
struck an automobile parked at the curb, bounced off, and 
hit another car in the rear. Appellant thereupon backed up, 
went through the red light, and proceeded west on M Street, j 
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The appellant continued down M Street, through a red light 
at 7th Street. At 9th Street he made a turn, as though he 
intended to proceed north on 9th Street, but turned back and 
continued on M Street, going through a stop-sign. In turning 
from 9th Street back into M Street, appellant drove on the 
wrong side of the street and there hit Joseph Nappo who was 
crossing M Street from the north side to the south side in the 
cross walk (R. 55, 5S, 59). When he struck Nappo, appellant 
was driving at an excessive rate of speed (R. 56, 5S). Nappo 
was hit by the front of appellant’s car, was knocked several 
feet into the street, and was run over by both the front and 
rear wheels of the automobile, and was thrown up on the curb 
(R. 59). Nappo died a few hours later in Emergency Hospital 
as a result of the accident (R. 36). 

Appellant at that point slowed down but did not stop 
(R. 59). He “swung over to the right” and continued west on 
M Street “at a terrific rate of speed” (R. 56, 59, 60, 63). At 
14th Street and Thomas Circle appellant proceeded around 
Thomas Circle, out Massachusetts Avenue to Scott Circle, 
around the wrong side of Scott Circle, partly on the curb, 
then north on 16th Street to Q Street (R. 56, 59). At some 
point on 16th Street, appellant collided with an automobile 
and backed up on the sidewalk into another automobile 
(R 56, 59, 82). At Q Street, which is a one-way street for 
east-bound traffic, appellant turned west. As he turned he 
hit a taxicab and knocked it back about two or three feet. At 
that point he also sideswiped another automobile (R. 64, 66, 
68, 79). Appellant proceeded west on Q Street about 50 miles 
an hour and went through a traffic light at the intersection of 
17th and Q Streets (R. 68). At Connecticut Avenue and Q 
Street, appellant went through the intersection on a red 
light “as hard as he could tear through” and hit a streetcar, 
causing his automobile to turn completely around (R. 56, 69, 
SO, 82). After the collision appellant jumped out of his auto¬ 
mobile and ran up Connecticut Avenue on foot. A taxicab 
driver sought to head him off, but was knocked down by ap¬ 
pellant (R. 56, 80, 92). A police officer managed to subdue 
the appellant after an altercation (R. 69, 83, 92). 
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The arresting officer testified that appeliant ran up the j 
street “as if he was under the influence of liquor”; that he | 
“did not appear to me to be in a drunken stagger, but as if he \ 
might be under the influence of liquor” (R, 93). 

The appellant, testifying on his own behalf, stated that he j 
remembered certain events occurring at a filling station at 6th 
and N Streets. Southwest, and, after leaving the filling station, 
going up to 11th Street, Southeast (R. 102, 103). The next \ 
thing he recalled was being in No. 3 Precinct the following 
day (R. 103). He did not recall his wild drive through the i 
city; nor did he remember making any statement to the po¬ 
lice (R. 105, 106). He testified further that he was not a | 
drinking man and never drank much liquor before the day in j 
question, because he didn’t like the taste of liquor. He had 
been drunk before, but not like he was at that time (R. 110). 

Dr. Elmer Klein, a psychiatrist called on behalf of the ap¬ 
pellant, testified, in answer to a hypothetical question based 
upon an assumed statement of facts, that a person, consum- j 
ing more than a quart of whiskey and nectar and indulging in j 
a course of conduct as appellant did, would be temporarily j 
insane as a result of alcohol; during which time he would be j 
disoriented, irresponsible, lacking in judgment, and completely | 
out of control of his mental capacities (R. 111-114). The j 
District Court admitted this testimony in evidence solely for j 
the purpose of determining whether a statement signed by | 
the appellant shortly after his arrest was freely and volun- j 
tarily made (R. 114, 116). 

At the close of all the evidence, the appellant requested the j 
court to grant certain prayers, among others, instructing the j 
jury that, in view of the evidence, they could not find the ap- j 
pellant guilty of murder in the second degree under either j 
count of the indictment. These were denied (R. 129). The j 
appellant further requested the court to instruct the jury with j 
respect to intoxication as a factor in reducing the crimes from i 
second degree murder to a lower offense. These, likewise, j 
were denied (R. 132-134). The jury was thereupon in- j 
structed in detail (R. 135-146). After verdict, appellant j 
moved for a new trial, which was denied (R. 15, 17). Subse¬ 
quently, on November 20, 1940, this appeal was filed (R. 1). ! 
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STATUTES INVOLVED 

D. C. Code (1929), tit. 6, § 23: 

Whoever with malice aforethought, except as pro¬ 
vided in sections 21 and 22 of this title, kills another 
is guilty of murder in the second degree. 

D. C. Code (1929), tit. 6, § 366: 

In all trials for capital offenses the accused and the 
United States shall each be entitled to twenty peremp¬ 
tory challenges. In trials for offenses punishable by 
imprisonment in the penitentiary the accused and the 
United States shall each be entitled to ten peremptory 
challenges. In all other cases, civil as well as criminal, 
in which the plaintiff is the United States or the Dis¬ 
trict of Columbia, each party shall be entitled to three 
peremptory challenges; and if there are several de¬ 
fendants, they shall be treated as one person in the 
allowance of such challenges. 

ISSUES INVOLVED 

Appellant has assigned nineteen errors alleged to have been 
committed by the lower court in the course of the trial. It is 
suggested that these, together with the contentions made by 
appellant in his brief, may be grouped together and considered 
by this Court under the following points: 

1. Whether the trial court erred in overruling appellant’s 
motion for a severance of the two counts of the indictment, 
and to compel the government to elect. 

2. Whether the court erred in denying to appellant ten 
peremptory challenges on each count of the indictment. 

3. Whether the court erred in permitting the case to go to 
the jury on the question of second-degree murder, and whether 
the evidence was sufficient to sustain the jury’s verdict of 
guilty of that offense on the second count of the indictment. 

4. Whether the evidence was sufficient to sustain the verdict 
of manslaughter on the first count of the indictment. 

5. W'hether the court erred in instructing the jury on the 
subject of manslaughter. 
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6. Whether the trial court properly instructed the jury on j 
the law of voluntary intoxication. 

7. Whether the court erred in refusing to grant appellant’s j 
prayer No. 6. 

SUMMARY OF ARGUMENT 

I. No error was committed by the trial court in denying a j 
motion for a severance of the two counts of the indictment and j 
to require the government to elect. The motion was made j 
at the beginning of the trial, and consequently, unless the j 
reasons requiring an election were apparent on the face of the ; 
indictment, the court’s action cannot be assailed. In any j 
event, the matter of election rests in the sound discretion of j 
the trial court and will not be reviewed except for an abuse 
of that discretion. No such abuse has been shown in the 
present case. Joinder of two counts of murder in the same ! 
indictment is expressly sanctioned by statute, and has been ! 
sustained by the Supreme Court of the United States in j 
Pointer v. United States, 151 U. S. 396, 14 S. Ct. 410, 38 L. ; 
ed. 208, and by courts in other jurisdictions. Moreover, the j 
two murders herein involved arose out of a series of trans- [ 
actions closely related, and evidence in respect to one neces- | 
sarily threw light upon the other. Under such circumstances, ! 
the joinder was proper, even as against a motion to compel j 
an election made at the close of the trial. Furthermore, ap¬ 
pellant was not prejudiced in his rights on the theory, ad- , 
vanced in this Court for the first time, that he was thereby j 
deprived of additional challenges to which he would otherwise | 
have been entitled if separate trials had been had on the j 
individual counts of the indictment. There is no authority j 
for appellant’s position in this respect. 

II. Appellant was entitled to but ten peremptory chal- j 
lenges at the trial in the court below. The number of such ! 
challenges which a defendant may exercise is regulated in this | 
jurisdiction by statute. In Miller v. United States, 38 App. ! 
D. C. 361, this Court, in construing the statute, conclusively | 
held that a defendant is entitled, in a case such as is now under ! 
consideration, to a total of only ten challenges at the trial, | 
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regardless of the number of counts in the indictment or the 
number of indictments consolidated for trial. 

III. The trial court properly refused to withdraw from the 
jury tiie question of second-degree murder. Appellant was 
convicted of that degree of homicide on the second count only, 
and the question on appeal, therefore, must be limited accord¬ 
ingly. The record clearly shows that there was evidence, 
competent and substantial, fairly tending to sustain the ver¬ 
dict. Under .'Ueii circumstances it was the duty of the court 
to submit the case to the jury. 

\ y i? v'H •> 1»t ^ cont'i’et iv m «-> 

. . . ■ ■ • • t ^ k* va « w • • • ' v • a a v. * * vt 

manlier as the record discloses is clearly susceptible of tlie 
conclusion that lie was possessed of a gene-ally depraved, 
wicked, a d malicious spirit, a heart regardless of social duty, 
and a mind deliberately bent on mischief. Malice, therefore, 
properly could have been inferred by the jury. 

IV. .Appellant raises for tiie first time on appeal the suffi¬ 
ciency of the evidence to sustain the verdict of manslaugh¬ 
ter on the first count. Not being assigned as error, the ques¬ 
tion b not monnvlv before the Court. But. in any event, it 
is utterly lacking in merit. The facts surrounding the kill¬ 
ing of Edna .Mitchell at the intersection of 12th and II Streets. 
Northeast, were clearly susceptible of the interpretation, nec¬ 
essarily placed thereon by the jury in returning its verdict 
of manslaughter. that appellant was acting in a grossly 
careless and culpably negligent manner, implying an indiffer¬ 
ence to consequences. 

V. Appellant challenges the trial court's charge to the jury 
in respect of the subject of manslaughter. No exception was 
taken to the charge; no objection was made in the lower 
court; and error was not assigned thereto in this Court. 
The propriety of the court's charge to the jury, therefore, is 
not open to review on appeal. 

VI. Appellant requested the court to instruct the jury, 
in effect, that one who becomes intoxicated to such an extent 
as to affect his senses and his mind is not subject to punish¬ 
ment for that degree of homicide to which he might otherwise 
be subject. The trial court refused prayers to that effect, 
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and instructed the jury that temporary insanity caused by 
excessive use of alcohol was no excuse for crime. The court’s 
action in that respect was clearly proper under the decision 
of this Court in Bishop v. United States, 71 App. D. C. 132, 
107 F. (2d) 297, and other authorities discussed herein. 

VII. The appellant assigned as error the refusal of the court 
to grant his prayer No. 0. The requested prayer was confus¬ 
ing. Its refusal was in no way prejudicial to the appellant. 
Other instructions given by the court adequately covered the 
matter requested. 

ARGUMENT 


I 


No error was committed by the trial court in overruling ap¬ 
pellant's motion for a severance and to compel an election 
by the Government 


At the beginning of the trial in the District Court, a motion 


for a severance of the two counts of the indictment was made, 
requesting the court to compel the Government to elect upon 
which, of the two counts it would proceed in its prosecution of 
the appellant. The sole ground urged in support of this mo¬ 


tion in the court below was that ‘‘the two counts allege sepa¬ 
rate. independent, and unconnected acts and transactions and 
that to try the defendant for two separate alleged crimes of 
murder in the second degree in one trial, the defendant will be 
embarrassed and confounded in his defense” (R. 30). In what 
particular appellant would have been thus confounded or em¬ 
barrassed was not indicated. The trial court denied the mo¬ 
tion. without prejudice to the appellant to renew it at a later 
stage in the proceeding in the event the evidence disclosed a 
situation warranting such action (R. 31). The motion, how¬ 
ever. was not renewed. 

It is now contended that the court’s ruling denying a sever¬ 
ance. and refusing to compel an election, constitutes reversible 
error. This contention, it is submitted, is utterly lacking in 


merit. 


o 


The generally accepted rule with respect to the question of 
n election between counts charging separate and distinct 
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offenses is well stated in the leading case of Pointer v. United 
States, 151 U. S. 396, 14 S. Ct. 410, 38 L. ed. 20S. In that case 
there were joined in one indictment two separate charges of 
murder in the first degree, alleged to have been committed on 
the same day, by the same defendant. In sustaining the action 
of the trial court in refusing to compel the Government to make 
an election, the Supreme Court said: 

While recognizing as fundamental the principle that 
the court must not permit the defendant to be embar¬ 
rassed in his defense by a multiplicity of charges em¬ 
braced in one indictment and to be tried by one jury, 
and while conceding that regularly or usually an in¬ 
dictment should not include more than one felony, the 
authorities concur in holding that a joinder in one in¬ 
dictment, in separate counts, of different felonies, at 
least of the same class or grade, and subject to the same 
punishment, is not necessarily fatal to the indictment 
upon demurrer or upon motion to quash or on motion in 
arrest of judgment, and does not, in every case, by 
reason alone of such joinder, make it the duty of the 
court, upon motion of the accused, to compel the pros¬ 
ecutor to elect upon what one of the charges he will 
go to trial. The court is invested with such discretion 
as enables it to do justice between the government and 
the accused. If it be discovered at any time during 
a trial that the substantial rights of the accused may 
be prejudiced by a submission to the same jury of 
more than one distinct charge of felony among two or 
more of the same class, the court, according to the es¬ 
tablished principles of criminal law, can compel an 
election by the prosecutor. That discretion has not 
been taken away by section 1024 of the Revised Stat¬ 
utes. On the contrary, that section is consistent with 
the settled rule that the court, in its discretion, may 
compel an election when it appears from the indicts 
ment, or from the evidence, that the prisoner may be 
embarrassed in his defense, if that course be not 
pursued. 
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A motion to compel an election, therefore, is addressed to 
the sound discretion of the trial court; and, in the absence of 
a clear and unequivocal showing of abuse of that discretion, 
it is not reviewable on appeal. 

Pointer v. United, States, 151 U. S. 396,14 S. Ct. 410, 
38 L. ed. 208. 

McNeil v. United States, 66 App. D. C. 199, 85 F. 
(2d) 69S. 

Hyde v. United States, 27 App. D. C. 362. 

Lee v. United States, 37 App. D. C. 442. 

Lorenz v. United States, 24 App. D. C. 337, cert, 
denied, 196 U. S. 640. 

Kleindienst v. United States, 48 App. D. C. 190, 199. 

United States v. Silverman, 106 F. (2d) 750 
(C. C. A. 3). 

Corbin v. United States, 264 F. 659 (C. C. A. 5). 

Rooney v. United States, 203 F. 928 (C. C. A. 9). 

This is the rule even in those cases in which the counts 
joined are repugnant and inconsistent with each other. 

Pierce v. United States, 160 U. S. 355, 16 S. Ct. 321, 
40 L. ed. 454. 

Means v. United States, 62 App. D. C. 118, 65 F. 
(2d) 206. 

Guy v. United States, 107 F. (2d) 288, (SS^App. 
D. Cj 388, cert, denied, 30S U. S. 618. 

Clifton v. United States, 54 App. D. C. 104, 295 F. 
925. 

In every case, the trial court is invested with such discretion 
as enables it to do justice between the Government and the 
accused. Pointer v. United States, 151 U. S. 396, 403, 14 S. Ct. 
410, 38 L. ed. 208, supra. 

In Clifton v. United States, 54 App. D. C. 104, 295 F. 925, 
supra, in which this Court had before it a question similar to 
that here involved, it was stated: 

To require an election before testimony is offered, 
unless the reasons are apparent on the face of the in¬ 
dictment, might result in a failure of justice. Appel¬ 
lant was not entitled to an election in any event until 
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it became necessary for him to make his defense. Even 
then the request will be denied, unless it is clearly ap¬ 
parent that •without an election the defendant would 
be prejudiced. [Italics supplied.] 

In the present case, it cannot be said from anything which 
appears on the face of the indictment that the trial court 
abused its discretion in overruling the appellant’s motion 
made at the commencement of the trial. Consequently, the 
action of the court was correct and must be sustained. See 
Lee v. United States, 37 App. D. C. 442, 445. 

Certainly, the mere joinder of separate counts in one in¬ 
dictment, without more, is not a ground for ordering a sev¬ 
erance. The joinder in a single indictment of two different 
murders committed by the same defendant—whether the re¬ 
sult of several acts closely related or not—is expressly sanc¬ 
tioned by Section 1024, Rev. Stat., IS U. S. C. 557, the text 
of which is set out in the margin. 1 Such a joinder has been 
sustained, against a motion to compel an election, in Pointer 
v. United States, 151 U. S. 396, 14 S. Ct. 410, 3S L. ed. 20S, 
supra; People v. Kelly, 263 Pac. 226, 203 Cal. 12S; People v. 
Garcia, 42 P. (2d) 1013. 2 Cal. (2d) 673. See McGehee 
v. State, 55 So. 159, 171 Ala. 19. See also. Commonwealth v. 
Valotta, 123 A. 6S1, 279 Pa. S4; and Harris v. People, 135 P. 
7S5, 55 Colo. 407, holding that two separate indictments, each 
charging a different offense of murder, may b$ tried together. 

Moreover, the two murders here charged are alleged to 
have been committed on the same day, by the same defend¬ 
ant, and with the same kind of instrument, an automobile. 
As the Supreme Court said in the Pointer Case, “These alle¬ 
gations alone justify the court in forbearing at the begin¬ 
ning of the trial, and before the facts were disclosed, to com- 

1 Rev. Stat., § 1024, IS U. S. C. § 557: “When there are several charges 
against any person for the same act or transaction, or for two or more 
acts or transactions connected together, or for two or more acts or trans¬ 
actions of the same class of crimes or offenses, which may be properly 
joined, instead of having several indictments the whole may be joined in 
one indictment in separate counts; and if two or more indictments are 
found in such cases, the court may order them to be consolidated.” This 
section is applicable to the District of Columbia. Klcindicnxt v. United 
States, 48 App. D. C. 190, and cases there cited. 
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pel an election by the prosecutor between the tw T o charges of 
murder.” See People v. Kelly, 263 Pac. 226, 203 Cal. 12$. 
Since the appellant did not renew his motion after the com¬ 
mencement of the trial, it follows, necessarily, that he cannot 
prevail in his contention. See Lee v. United States, 37 App. 
D. C. 442, 445; Clifton v. United States, 54 App. D. C. 104, 
295 F. 925. 

Furthermore, even if appellant had renewed his motion at 
the close of the evidence—which he did not do—it is clear 
that the facts would not have justified the court in ordering 
the Government to elect. The joinder of the two charges 
and their consideration by the same jury could not have em¬ 
barrassed the defendant in any way, or have confounded 
him in his defense. The evidence adduced at the trial es¬ 
tablished that the two crimes alleged in the separate counts 
of the indictment arose out of a series of transactions or acts 
closely related together. The appellant was shown to have 
engaged in a course of conduct which resulted directly in the 
crimes charged; the two murders being both part of a single 
reckless, wanton, and malicious automobile ride through the 
crowded streets and thoroughfares of Washington. The evi¬ 
dence in respect to one count, therefore, unquestionably threw 
light upon the other. See McNeil v. United States, 66 App. 
D. C. 199, 85 F. (2d) 69S. There was such close connection 
between the two killings in respect of time, place, and cir¬ 
cumstances that it would have been difficult/ if not im¬ 
possible, to have segregated the proof of one charge from the 
proof of the other. It is submitted, therefore, that the ap¬ 
pellant could not have been confounded in his defense, or 
prejudiced in his rights, by the union of the two offenses in the 
same indictment. As was aptly stated in this respect in an 
editorial note in 48 Harvard Law Rev. 510, “The practical 
expediency of a single trial for offenses so concatenated that 
the witnesses to each are identical should outweigh a bare 
possibility of prejudice.” 

See: Williams v. United States, 168 U. S. 382, 42 
L. ed. 508, 18 S. Ct. 92. 

People v. Kelly, 263 Pac. 226, 203 Cal. 128. 

People v. Garcia, 42 P (2d) 1013, 2 Cal. (2d) 673. 
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In People v. Garcia, 42 P. (2d) 1013, 2 Cal. (2d) 673. supra, 
the Supreme Court of California sustained a criminal infor¬ 
mation which contained two counts, each charging the de¬ 
fendant with murder. The evidence established that the first 
murder was committed at about 11:30 o’clock and the second 
murder was committed at about 12:00 on the same day. In 
holding that it was not error for the trial court to deny a 
motion for separate trials, it was stated that, as the offenses 
charged were of the same class and were closely connected in 
their commission, their joinder resulting in a single trial was 
proper. 

Likewise, in People v. Kelly, 263 Pac. 226, 203 Cal. 128, 
supra, the joinder in one indictment of three murders, each 
alleged in a separate count, was sustained as against a motion 
to compel an election. The facts in that case present a situa¬ 
tion closely parallel to that involved in the present one. The 
defendant, on the day of the killings, armed with a pistol, 
procured, together with another person, a taxicab and was 
taken to a certain point where he accosted the driver and 
shot and killed him. That killing was the subject matter of 
the first count. Defendant drove off in the taxicab and a few 
minutes later, with no apparent reason or provocation, shot 
and killed a pedestrian who was walking along the sidewalk. 
This offense was charged in the second count of the indict¬ 
ment. Defendant and his companion then robbed a refresh¬ 
ment stand, and later entered a restaurant where he shot and 
wounded a customer. A gasoline station across the street 
was then robbed, at which time defendant shot and seriously 
wounded two persons and killed another. The murder of 
the latter was charged in the third count of the indictment. 
The joinder of these three counts in one indictment was 
alleged to be a violation of the defendant’s rights. The court, 
relying upon the case of Pointer v. United States, supra, held 
that the offenses were properly joined in one indictment and 
that the prosecution was not required to elect between them 
at the instance of the defendant. The court there said: 

The indictment showed that the three murders were 
committed by the same person, on the same day, and 
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in the same city and county. These facts alone justify 
the court in forbearing, at the inception of the trial, 
to compel an election by the prosecution * * *. 

The circumstances under which each crime was com¬ 
mitted, and the proof required to establish it, neces¬ 
sarily threw light upon the other two. 

Appellant contends, however, that as a result of the court’s 
refusal to grant a severance, he was prejudiced in his defense 
because he was restricted in the number of peremptory chal¬ 
lenges in the selection of a jury. Thus, it is argued that if 
a severance had been granted and a separate trial afforded 
the appellant on each of the two counts, he would have been 
entitled to twenty peremptory challenges—ten at each trial. 
Consequently, the refusal to grant a severance deprived ap¬ 
pellant of ten challenges to which he otherwise would have 
been entitled. Stated differently, appellant’s contention is 
that a joinder of two or more offenses is improper merely be¬ 
cause the defendant cannot exercise the same number of chal¬ 
lenges to which he would be entitled if separate trials were 
had on each of the counts contained in the indictment. This 
theory is advanced for the first time in appellant’s brief, and 
authority therefor is said to exist in the Pointer Case. 

The Pointer Case holds, as indicated heretofore, that the 
joinder of two or more counts in one indictment is clearly 
permissible unless such joinder may confound the accused in 
his defense or prejudice his substantial rights. It does not 
hold, as appellant contends, that a severance and an election 
can be required of the Government on the ground that the 
accused is prejudiced in his challenges to the jury. The sole 
reference to that particular question appears in a very general 
quotation from Chitty's Criminal Law, which is said to be 
illustrative of the rule in England. In that treatise, the au¬ 
thor states, immediately following the quotation relied upon: 
But this matter of requiring the prosecution to elect 
is only matter of prudence and discretion which it rests 
with the judges to exercise. For in point of law, there 
is no objection to the insertion of several distinct fel¬ 
onies of the same degree, though committed at different 
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times, in the same indictment against the same of¬ 
fender; and it is no ground either of demurrer or arrest 
of judgment. 

Chitty’s Criminal Law, 252. 

No mention is made by the Supreme Court in the Pointer 
Case of the granting of a severance because the defendant 
may, as a result of the joinder, be deprived of additional 
peremptory challenges to which he would be entitled if sepa¬ 
rate trials were had; nor is there any mention with respect to 
the question of granting additional peremptory challenges be 
cause of the joinder. To hold, as appellant urges, that a de¬ 
fendant is prejudiced by a joinder because he is not given the 
statutory number of challenges on each count joined, would, 
it is submitted, prevent, in every case, a joinder in one indict¬ 
ment of two or more offenses, or a consolidation for trial of 
two or more indictments. A defendant could, under such cir¬ 
cumstances, allege prejudice as a result of joinder in every 
case. As will more clearly appear from the next succeeding 
section of this brief, it is well settled that a defendant is not 
entitled to additional challenges based on the number of in¬ 
dictments or the number of counts tried at one time. Miller 
v. United States, 38 App. D. C. 361; Kettenbach v. United 
States, 202 F. 377 (C. C. A. 9). The right of challenging 
peremptorily is not of itself a right of selection, but merely a 
right to reject jurors. United States v. Marchant, 12 Wheat. 
480, 6 L. ed. 700; Kloss v. United States, 77 F. (2d) 462 (C. C. 
A. 8). 

Appellant cites no authority, other than the Pointer Case, 
and appellee knows of no authority, which supports the con¬ 
tention advanced by the appellant. On the contrary, it is 
generally held that the only fundamental objection to joinder, 
apart from statutory limitations, proceeds on the theory that 
a jury is likely to use evidence adduced in support of one 
charge to convict the accused of another charge not adequately 
proved. United States v. Silverman, 106 F. (2d) 750, (C. C. 
A. 3), quoting, 22 Minn. L. Rev. 113. Joinder of counts and 
consolidation of indictments for trial are expressly authorized 
by § 1024, Rev. Stat. Peremptory challenges to jurors, on 
the other hand, are allowed by an entirely different and un- 



17 


related statute. D. C. Code (1929), tit. 6, § 366. The two 
must be given effect together. State v. Skinner, 8 P. 420, 34 j 
Kan. 256. 

In People v. Kelly, 263 Pac. 226, 203 Cal. 128, the Supreme 
Court of California held that a joinder in separate counts of 
three distinct murders was proper as against a motion to elect j 
and that the defendant was not entitled, as a result, to the j 
statutory number of peremptory challenges on each count. 

Appellant further contends that if he had been granted sepa- j 
rate trials on each count of the indictment, the verdicts of the 
jury may have been more favorable to the appellant. But 
this, it is respectfully submitted, presents no ground for revers¬ 
ing the action of the trial court. It is just as logical to say that 
if separate trials had been afforded the defendant, the verdict 
on the first count may also have been second degree murder, 
instead of manslaughter, and, consequently, less favorable to 
the appellant. In any event, it cannot be argued that the 
nature of the verdict justifies the appellant in objecting to the 
failure of the prosecution to elect. Certainly, it cannot be 
contended that the verdicts in the present case were inconsis¬ 
tent. See, in this respect, Commonwealth v. Valotta, 123 A. 
681, 279 Pa. 84; Commonwealth v. Brown, 107 A. 676, 264 Pa. 
85. See also, Dunn v. United States, 284 U. S. 391, 52 S. Ct. 
189, 76 L. ed. 356; Borum v. United States, 284 U. S. 596, 52 
S. Ct. 205, 76 L. ed. 513; Crichton v. United States, 67 App. j 
D. C. 300, 92 F. (2d) 224, holding that different counts of a 
single indictment must be considered, in contemplation of law, I 
separate indictments, and that consistency in a verdict as be¬ 
tween these counts, therefore, is not necessary, so long as the 
verdict upon any one individual count is, in itself, consistent. 

ii 

I 

Appellant was entitled only to ten peremptory challenges 

Error is assigned to the action of the trial court in refusing 
to allow the appellant ten peremptory challenges to jurors 
on each count of the indictment. When appellant had exer¬ 
cised ten separate peremptory challenges, he sought to chal¬ 
lenge another juror, one Weems G. Franklin. The court ruled 
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that he had exhausted all his challenges and that he was only 
entitled to ten peremptory challenges on the whole indictment. 
The challenged juror thereafter became the foreman of the 
jury. 

It is respectfully submitted that the court’s action in this 
respect was proper. Although appellant, in his brief, con¬ 
tends that he was prejudiced in his challenges as a result of the 
court’s refusal to grant a severance of the two counts, that con¬ 
tention was not advanced at any time in the lower court. 
Appellant there treated the question of severance and of chal¬ 
lenges as two distinct and different matters. As indicated 
heretofore, they are in fact distinct, and are so treated in this 
brief. 

At common law, a defendant, except in a very limited num¬ 
ber of cases, was not entitled to peremptory challenges as a 
matter of right. United States v. Randall, F. Cas. No. 16118; 
United States v. Krouse, F. Cas. No. 15544; Thompson and 
Merriam, Juries (1SS2), § 154. Moreover, it is well estab¬ 
lished that the right of a defendant in challenging jurors is 
bottomed not on selection but on rejection. United States v. 
Marchant, 12 Wheat. 480. See also, Kloss v. United States, 
77 F. 2d 462 (C. C. A. 8). The Constitution requires only 
that he be afforded a trial by a fair and impartial jury. U. S. 
Const., Amend. VI. And the number of challenges is left 
to be regulated by the common law or by statute. United 
States v. Wood, 299 U. S. 123, 145, 57 S. Ct. 177, 81 L. ed. 78; 
Stilson v. United States, 250 U. S. 583. 63 L. ed. 1154, 40 S. Ct. 
28. 

The District of Columbia Code (1929), tit. 6, § 366, pro¬ 
vides as follows: 

In all trials for capital offenses the accused and the 
United States shall each be entitled to twenty per¬ 
emptory challenges. In trials for offenses punishable 
by imprisonment in the penitentiary the accused and 
the United States shall each be entitled to ten per¬ 
emptory challenges. In all other cases, civil as well as 
criminal, in which the plaintiff is the United States or 
the District of Columbia, each party shall be entitled 
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to three peremptory challenges; and if there are sev¬ 
eral defendants, they shall be treated as one person in 
the allowance of such challenges. 

This provision was construed by this Court in Miller v. 
United States, 38 App. D. C. 361, to entitle a defendant in a 
trial of two or more offenses punishable by imprisonment in j 
the penitentiary, other than capital offenses, to a total of but j 
ten peremptory challenges. The court there said: 

It will be observed from the language of this act that! 
the number of peremptory challenges is not based ; 
upon the number of defendants or the number of counts j 
in the indictment, but upon the single trial. Conceded, j 
as it must be. that if, instead of two indictments ini 
this case, the two offenses had been embraced in sepa- j 
rate counts of one indictment, defendant would have; 
been entitled to only ten peremptory challenges, it is j 
not apparent why a different rule should be applied; 
when the consolidation has accomplished the same; 
result. [Italics supplied.] 

i 

Appellant seeks to distinguish the Miller Case on the theory; 
that the two indictments there involved were consolidated fori 
trial without objection by the defendant. The cases, how-; 
ever, cannot be so distinguished. In Miller v. United States f\ 
41 App. D. C. 52, cert, denied, 231 U. S. 755, which was anj 
appeal from a new trial granted by this Court in the first;' 
Miller Case, supra, it was held, even after objection by the; 
defendant to the consolidation of the two indictments, that 
it was not error to refuse to grant the defendant the statu-; 
tory number of peremptory challenges for each indictment,' 
The court expressly reaffirmed its holding in the earlier case] 

The law in other jurisdictions is in accord with the rule 
as stated in the two Miller Cases, namely, that a defendant 
is not entitled to additional challenges from the fact that 
an indictment contains several counts charging separate and 
distinct offences joinable in the same indictment. 

Kettenbach v. United States, 202 F. 377, 3S2 (C. CL 
A. 9); 

i 

i 
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Beckett v. United States, 84 F. (2d) 731 (C. C. A. 

6 ); 

Meriwether v. State, 11 S. E. (2d) 816 (Ga); 

People v. Kelly, 263 Pac. 226, 203 Cal. 128; 

State v. McGee, 69 A. 1059, 80 Conn. 614; 

State v. Skinner, 8 Pac. 420, 34 Kan. 256; 

Commonwealth v. Walsh, 124 Mass. 32; 

Rex v. Russell, 51 Dom. L. Rep. 1 (Manitoba), 10 
B. R. C. 836. 

It follows, therefore, that appellant’s assignments of error 
Nos. 2. 3, and 4 are without merit. 

Ill 

The evidence was sufficient to sustain the verdict of second- 
degree murder on the second count of the indictment 

At the conclusion of the case, and before the jury was 
charged, the appellant requested the trial court to instruct 
the jury that, in view of all the evidence, it was not author¬ 
ized to find the defendant guilty of murder in the second 
degree upon either count of the indictment. 2 The refusal 
of the court to so instruct is assigned as error. 

With respect to the first count of the indictment, it is 
enough to state that appellant was not prejudiced by the 
ruling of the court, for the jury found him guilty of man¬ 
slaughter only. See Brewer v. State, 96 So. 198, 209 Ala. 411; 
People v. Mendez, 228 P. 349, 67 Cal. App. 724; State v. 
Brooks, 165 N. W. 194, 181 Iowa 874. 

Treating the appellant’s request—with respect to the sec¬ 
ond count—as a motion for a directed verdict (c/. Ayers v. 
United States, 58 F. (2d) 607 (C. C. A. 8)), it is submitted 

3 The request was made in the following prayers, which were refused by 
the court: 

“No. 2: The jury are instructed that in view of all of the evidence in 
this ease the jury are not authorized to find the defendant guilty of murder 
in the second degree under either count of the indictment. 

“No. 3: The jury are instructed that in view of all of the evidence in 
this case, they may find the defendant guilty on both counts either of 
manslaughter or negligent homicide, but not of murder in the second degree 
under either count of the indictment.” 
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that the evidence in the present case clearly sustains the ac¬ 
tion of the court in refusing to withdraw from the jury the j 
question of second-degree murder. As has been frequently 
stated by the Supreme Court of the United States, in passing 
upon such motions, a question of law is thus presented, which 
calls for an examination of the record, not for the purpose of 
weighing conflicting testimony, but only to determine whether 
there was some evidence, competent and substantial, before 
the jury, fairly tending to sustain the verdict. 

United. States v. Socony-Vacuum Oil Co., 310 U. S.‘ j 
150, 254; 

Abrams v. United States, 250 U. S. 616, 40 S. Ct. 17, 

63 L. ed. 1173; 

See: 

Stilson v. United States, 250 U. S. 583, 40 S. Ct. 28, 

63 L. ed. 1154; 

United States v. Manton, 107 F. (2d) 834, 839 (C. C. 

A. 2). j 

If there w*as such evidence, it was the duty of the court to 
submit the case to the jury. 

Pierce v. United States, 252 U. S. 239, 251, 40 S. Ct. 
205, 64 L. ed. 542; 

Smith v. United States, 62 F. (2d) 1061, 61 App. j 
D. C. 344; 

United States v. Solowitz, 99 F. (2d) 714 (C. C. 

A. 7); 

Cossack v. United States, 82 F. (2d) 214 (C. C. A. 9). j 

In the District of Columbia, a homicide committed with j 
malice aforethought, without deliberation and premeditation, | 
is murder in the second degree. D. C. Code (1929), tit. 6, i 
§ 23. Malice aforethought may be shown expressly, or may 
be implied from the commission of the act itself. Bishop v. | 
United States 71 App. D. C. 132, 107 F. (2d) 297, 301; Lee v. i 
United States, 72 App. D. C. 147, 112 F. (2d) 46, 49; Sabens j 
v. United States, 40 App. D. C. 440, 443. Thus, an accidental j 
or unintentional killing, if accompanied by malice, will con- I 
stitute second degree murder. Lee v. United States, supra. 


i 
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Malice may be implied from the commission of a wrongful 
act, done without legal excuse or justification, from w*hich 
flows injurious consequences which might naturally bo ex¬ 
pected to result from it, and which the person doing the act 
must be presumed to have intended. Such a presumption of 
malice, this Court has said, is not an arbitrary or artificial 
rule to be applied on a particular occasion, but is the result of 
a mode of reasoning which is of general application and is a 
natural inference drawn by a fair course of reasoning, from 
the laws of nature, the experienced course of human conduct 
and affairs, and the connection usually found to exist between 
certain things. Marcus v. United States, 66 App. D. C. 298, 
86 F. (2d) 854, 861. Special malevolence, enmity, revenge, 
or ill will towards any particular individual is not necessary. 
4 Bl. Comm. 198. Malice, therefore, may be implied from any 
fact evincing a “generally depraved, wicked, and malicious 
spirit, a heart regardless of social duty, and a mind deliberately 
bent on mischief.” Liggins v. United States, 54 App. D. C. 
302, 306, 297 F. 881, 885. See generally, 1 Warren, Homicide, 
§ 69. It may be implied from the commission of an offense 
punishable by imprisonment in the penitentiary. Lee v. 
United States, 72 App. D. C. 147, 112 F. (2d) 46. 

The existence or nonexistence of malice itself is not a fact, 
but an inference or conclusion to be drawn by the jury from 
a consideration of all the facts in evidence. As the Supreme 
Court of the United States said in Stevenson v. United States, 
162 U. S. 313, 320,16 S. Ct. 839,40 L. ed. 9S0: 

The proof of homicide, as necessarily involving malice, 
must show the facts under which the killing was ef¬ 
fected, and from the whole facts and circumstances 
surrounding the killing the jury infers malice or its 
absence. Malice in connection with the crime of kill¬ 
ing is but another name for a certain condition of a 
man’s heart or mind, and as no one can look into the 
heart or mind of another, the only way to decide upon 
its condition at the time of a killing is to infer it from 
the surrounding facts, and that inference is one of fact 
for the jury. 
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See also. Wallace v. United States, 162 U. S. 466, 476,16 S. Ct. 
859. 40 L. ed. 1039. 

Today, when men drive automobiles, which are generally j 
recognized to be dangerous instrumentalities, 3 recklessly and j 
wantonly along highways and through crowded streets of J 
densely populated cities—where human beings are ordinarily j 
expected to be—a killing must be deemed a natural and prob- j 
able result to be anticipated. When a homicide follows as a 
consequence of such conduct, a criminal intent is imputed to j 
the offender, and he may be punished for his crime. The j 
precise grade of such a homicide, whether murder, man- j 
slaughter, or some lesser offense, depends upon the facts of j 
the particular case. See Goodman v. Commonwealth, 151 , 
S. E. 168, 171, 153 Va. 943. 

It is the position of the Government that all the evidence ! 
in the present case and the peculiar circumstances surround- i 
ing the death of Joseph Nappo clearly permitted of an in-! 
ference of malice. Hence, the court properly submitted the' 
question of second-degree murder to the jury. Stevenson v. i 
United States, 162 U. S. 313, 320, 16 S. Ct. 839, 40 L. ed. 980, ! 
supra. 

For present purposes, and without burdening the Court, a! 
mere summary of the evidence, which is set forth in detail in J 
the statement of the case contained herein, will suffice. After! 
the killing of Edna Mitchell at 12th and H Streets NE., the! 
appellant, greatly intoxicated, fled from the scene. He wasj 
pursued, at a high rate of speed, through a crowded section of! 
the city. When finally overtaken, many blocks distant, ap-| 
pellant was told to “turn himself in,” but he “just stepped on 
the gas and went on.” In the neighborhood of 6th and Mj 
Streets NW., appellant was again seen—driving in a westerly! 
direction at a high rate of speed; violating traffic regulations;! 
and recklessly and carelessly striking other automobiles. Atj 
the intersection of 9th and M Streets NW., he feinted a right) 
turn—as if to elude any pursuers who might have been follow^ 

3 See Story v. United States, 57 App. D. C. 3, 16 F. (2d) 342, cert, denied^ 
274 U. S. 739. 
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ing—but turned back and continued on M Street, going through 
a stop sign. In so turning, appellant drove on the wrong side 
of the street and there hit Joseph Nappo who was crossing M 
Street, in the cross-walk, from the north to the south side. 
When Nappo was struck, appellant was driving at an excessive 
rate of speed. Nappo was hit by the front of appellant’s car, 
was run over by both the front and the rear wheels of the auto¬ 
mobile, and was thrown upon the curb. Appellant did not 
stop. He swung over to the right side of the street and con¬ 
tinued down M Street “at a terrific rate of speed.” Before be¬ 
ing apprehended at Connecticut Avenue and Q Street, appel¬ 
lant had struck six automobiles and a street car, and had made a 
determined effort to escape arrest on foot. 

It is respectfully submitted that this course of conduct, con¬ 
sidered in relation to the surrounding circumstances, evinced, 
beyond question, a “generally depraved, wicked, and malicious 
spirit, a heart regardless of social duty, and a mind deliberately 
bent on mischief.” Liggins v. United States, 54 App. D. C. 
302, 306,297 F. 881, S85. The reckless use of a pistol could not 
have been more malicious or wicked or utterly disregardful of 
the rights of other members of society. A more virulent and 
wanton use of an automobile can neither be imagined nor de¬ 
scribed. Clearly the jury was justified in finding appellant 
guilty of murder. See 

Montgomery v. State, 190 N. W. 105, 178 Wis. 461; 

State v. Trott, 130 S. E. 627,190 N. C. 674; 

Hyde v. State, 160 So. 237, 230 Ala. 243; 

Huddy, Automobile Law (9th ed.) Vol. 9-10, § 37, 
p. 75. 

The applicable rule is stated in Huddy, loc. cit. supra, as 
follows: 

Under the common-law rule, if a man drives reck¬ 
lessly a powerful vehicle into a crowd and kills a person, 
it may constitute murder, for if the driver saw or had 
timely notice of the mischief likely to ensue, and yet 
wilfully drove on, his offense would be something more 
than manslaughter. In such a case, the presumption 
of malice arises from the doing of a dangerous act in- 
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tentionally. Under common-law principles implied 
malice may result from a reckless act from its nature 
such that bodily harm may result. Likewise the vio- | 
lation of a statute relating to automobiles may furnish j 
the requisite implied malice. Again the act of a mo - j 
torist may fall within the cases of murder in such a j 
manner as to evince a depraved mind, as where one j 
voluntarily becomes intoxicated while driving a car, | 
and then drives on the streets of a city at a high rate 
of speed, heedless of pedestrians or of his acts. [Italics j 
supplied.] 

In Montgomery v. State, 190 N. W. 105, 178 Wis. 461. j 
supra, the Supreme Court of Wisconsin sustained a conviction j 
of second degree murder arising out of an automobile accident, j 
The substance of the evidence in that case was: The defendant [ 
was driving a Hudson Super-six automobile and went to a 
resort where he drank on different occasions six or seven I 
glasses of whiskey. He started for home about nine o’clock j 
in the evening and drove along the highways of the city at a ! 
rate of from 30 to 35 miles per hour, although the speed was j 
estimated by some witnesses at from 45 to 50 miles an hour, j 
At a particular corner the deceased stepped out into the street ! 
in order to board a street car. As she was standing in the j 
street, and at a time after the streetcar had stopped, the j 
automobile operated by the defendant, still proceeding at a | 
high rate of speed, crossed over from the northerly to the j 
southerly side of the street, proceeded without any slackening j 
of speed, struck the deceased and killed her. The defendant 
sounded no horn and gave no signal of his approach. The j 
night was clear, the pavement was dry, and the visibility was i 
good. After the collision the defendant drove the automobile 
to a garage. 

In sustaining a verdict of guilty of second degree murder, j 
the court held that “It would be difficult to find in all that 
has been written upon the subject of homicide, as large as the 
mass of material is, a case which more distinctly illustrates 
every essential element of the crime of murder in the second i 
degree than the case” under consideration. 
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i 

i 

j 

j 

I 





26 


In State v. Trott, 130 S. E. 627, 190 N. C. 674, supra, the 
defendant and another were convicted of second degree mur¬ 
der. The facts were: On a particular day, about noon, the 
defendant and three others were driving in an automobile 
bound for a clubhouse. On the way they purchased a pint of 
whiskey and drank part of it. At four o’clock they left the 
clubhouse and started home. At 4:30 they purchased a quart 
of liquor, the evidence being uncertain, however, as to whether 
or not they drank it. At 7:30 the defendant, having bought 
another quart of liquor, took several more drinks. At this 
point two companions left the automobile. Thereafter, the 
defendant, seeing a police officer and fearing arrest, drove the 
automobile from a garage to which he and his companion had 
gone. Shortly thereafter the defendant’s automobile was seen 
driving without any lights toward a depot. A few minutes 
later the automobile returned from the direction of the depot, 
its lights on, driving at a rate of speed of 50 or 60 miles an 
hour, according to the State’s evidence, and 30 or 35 according 
to the defendant’s version. It struck a Ford automobile which 
was proceeding at a rate of 10 or 15 miles an hour in the op¬ 
posite direction. The Ford was carried 25 or 30 feet down the 
street. One of the passengers was hurled 20 feet and another 
60 feet, causing the latter’s death. The defendant’s automo¬ 
bile ran on about 100 yards, turned over, and threw the de¬ 
fendant and his companion into the street. At the time of the 
accident the companion was driving the car at the request of 
the defendant. The Supreme Court of North Carolina found 
these facts to be sufficient to sustain a verdict of second degree 
murder. In so holding, the court stated that the conduct in¬ 
dulged in by the defendant and his companion was such from 
which malice could have been implied; namely, that it was so 
reckless and wanton as to manifest depravity of mind and 
utter disregard of human life. 

In Hyde v. State, 160 So. 237, 230 Ala. 243. supra, the un¬ 
disputed evidence was: On a particular day three ladies were 
traveling in an automobile, when their car was struck in the 
rear by another automobile driven by the defendant, resulting 
in its complete reversal and overthrow. The automobile in 
which the ladies were riding ignited, and two of them died as 


27 


a result of burns received. The defendant and a companion 
proceeded on their way until their car broke down, at which 
point they were arrested. Both were under the influence of 
intoxicants. Immediately prior to the accident the defendant 
overtook and passed the car in w'hich deceased was riding, and, j 
without reason, whipped his car across to the left side of the j 
road immediately in front of the other. From this time up to 
the time of the accident the defendant continually ran his car 
from one side of the road to the other, and at one time forced 
a traveler off the road to avoid a collision. There was no other ! 
traffic on the highway. The defendant w’as operating his auto- j 
mobile faster than the car wffiich -was struck and had ample j 
room to pass. The Supreme Court of Alabama, in affirming 
the judgment, held that the proof was sufficient for submission 
to the jury of the question of defendant’s guilt of murder in 
the second degree. 

IV 

i 

The evidence was sufficient to sustain the verdict of man¬ 
slaughter on the first count of the indictment 

Appellant contends further that the verdict of the jury 
finding him guilty of manslaughter on the first count of 
the indictment was not justified by the evidence, and that 
in the circumstances disclosed he is guilty of no higher offense 
than negligent homicide. This was not assigned as error; and ! 
is raised for the first time in appellant’s brief. While it is 
the recognized rule in a criminal case, that where an error ! 
\itally affecting an issue clearly appears, the appellate court | 
has discretion to notice such error and correct it, although | 
not assigned, it is submitted that this is not such a case call¬ 
ing for the exercise of that discretion. 

• I 

Appellant’s Prayer No. 3, the refusal of which is assigned 
as error in this Court, in part requested the trial court to j 
instruct the jury that ‘‘in view of all the evidence in this j 
case, they may find the defendant guilty on both counts either 
of manslaughter or negligent homicide” (R. 20). Appellant 
therein seems to have conceded in the trial court that there 
v.'as sufficient evidence upon which the jury could base a ver- j 
diet of manslaughter. 

. i 

I 
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Furthermore, the evidence does in fact clearly substantiate 
such a verdict. The record in this respect shows as follows: 
On the afternoon in question appellant was greatly intoxi¬ 
cated. He was seen driving west on H Street NE., in the 
neighborhood of 12th Street. Traffic going in the same direc¬ 
tion had temporarily stopped at that intersection because of a 
red light. The appellant drove up the streetcar tracks, ran 
through the red light, and struck Edna Mitchell, who was 
crossing, in the crosswalk, from the north to the southern 
corner of H Street. She had the right-of-way because of 
the traffic light. The victim was thrown up and over ap¬ 
pellant’s car and fell in the street not more than four feet 
from the place of impact. Appellant did not stop. He pro¬ 
ceeded down H Street to 11th Street and north on 11th 
Street. Edna Mitchell died as a result of the accident. 

The general rule is, that if a motorist, by gross carelessness 
or culpable negligence, implying an indifference to conse¬ 
quences in driving his machine, or in a manner expressly for¬ 
bidden by statute, causes the death of another, he is guilty 
of manslaughter. 

State v. Palmer , 147 S. E. 817, 97 N. C. 135; 

White v. State, 262 S. W. 338, 164 Ark. 517; 

State v. Goetz, 76 A. 1000. S3 Conn. 437; 

State v. Blaine, 140 A. 566, 104 N. J. L. 325; 

People v. Camberis, 130 N. E. 712, 297 Ill. 455; 

State v. Groff, 290 N. W. 97, 282 Iowa 745. 

Involuntary manslaughter, in this respect, has been defined 
as the killing of another in the performance of some unlawful 
act not amounting to a felony and not likely to endanger 
human life, or in killing another while doing a lawful act in 
an unlawful manner, there being in each instance an absence 
of intention to kill. Bennett v. State, 257 S. W. 372, 161 Ark. 
496; Wharton, Homicide (3rd ed., 1907) §§ 6. 161. 

While it is true, as the appellant contends, that the evi¬ 
dence does not establish that his automobile was being op¬ 
erated, either immediately preceding or at the time Edna 
Mitchell was struck, at an unlawful rate of speed, the facts 
are undisputed that he was driving while greatly intoxicated 
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and that at the intersection of 12th and H Streets NE., he 
drove through a red light and struck the decedent in a cross¬ 
walk at a point where she had a lawful right, and should have 
been expected, to be. This alone was sufficient to support a 
verdict of manslaughter, independent of any evidence as to 
the speed at which appellant was driving at the time of the I 
accident. See People v. Kelly, 234 P. 110, 70 Cal. App. 519. i 
That appellant was not driving at an unlawful rate of speed, 
therefore, is immaterial and of no weight in determining ap- j 
pellant’s guilt or innocence. In fact, under the peculiar cir- j 
cumstances, it was grossly negligent for appellant to have had j 
his car in motion at all. 

It is generally held that one under the influence of liquor ! 
who attempts to guide and operate an automobile upon a ! 
public highway or thoroughfare is guilty of gross and culpable 
negligence. The District of Columbia Code, tit. 6, § 247 (b), j 
expressly forbids the operation of a motor vehicle by one j 
“under the influence of any intoxicating liquor.” Where | 
death occurs as a result of such condition, a verdict of man- ! 
slaughter is justified. 

See Benton v. State , 247 N. W. 21, 23, 124 Neb. 485; j 

Clark v. State, 132 S. E. 650, 35 Ga. App. 241; 

Keller v. State, 299 S. W. S03, 155 Tenn. 633; 

People v. Townsend, 183 N. W. 177, 214 Mich. 267.j 

As the Supreme Court of Michigan said in People v. Town- j 
send, 1S3 N. W. 177, 179, 214 Mich. 267, in discussing the rela- j 
tionship of a statute prohibiting driving while intoxicated 
and manslaughter: 

It is true the statute [pertaining to drunken driving] j 
forbids it and provides a penalty, but this in no wayj 
determines whether it is malum prohibitum. The pur- j 
pose of the statute is to prevent accidents and pre-j 
serve persons from injury, and the reason for it is! 
that an intoxicated person has so befuddled and de¬ 
ranged and obscured his faculties of perception, judg-! 
ment and recognition of obligation toward his fellows! 
as to be a menace in guiding an instrumentality so| 
speedy and high-powered as a modern automobile.! 

i 

I 
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Such a man is barred from the highway because he 
has committed the wrong of getting drunk and thereby 
has rendered himself as unfit and unsafe to propel 
and guide a vehicle capable of the speed of an express 
train and requiring its operator to be in possession 
of his faculties. 

To the same effect, see State v. Long, 195 S. E. 624, 186 S. C. 
439; Keller v. State, 299 S. W. 803, 155 Tenn. 633; Stefjani v. 
State, 42 P. (2d) 615, 45 Ariz. 210. 

In the present case there was evidence, clear and convinc¬ 
ing, that the appellant was operating his automobile while 
intoxicated. There was further evidence that the automo¬ 
bile was propelled by the appellant through an intersection, 
against a traffic light, and in such a manner as to menace the 
safety of those in the cross walk. The weight to be accorded 
this testimony and the determination of whether these acts 
were the proximate cause of the homicide were questions pe¬ 
culiarly within the province of the jury under all the facts 
and circumstances. The jury’s determination that the de¬ 
fendant’s conduct was such as to warrant a conviction of 
manslaughter cannot be challenged on appeal. See State v. 
Linarducci, 3 A. (2d) 796. 800, 122 N. J. L. 137, affd. 8 A. 
(2d) 576. As this Court said in Mendelson v. United States, 
61 App. D. C. 127, 58 F. (2d) 532: “It is not for an appellate 
court to weigh the evidence and review' the decision of the 
jury on a disputed question of fact. If there is substantial 
evidence to support the verdict, we have no other duty than to 
affirm.” 

In Story v. United States, 57 App. D. C. 3, 16 F. (2d) 342, 
cert, denied, 274 U. S. 739, this Court sustained a conviction 
of involuntary manslaughter based on evidence that an auto¬ 
mobile w*as driven while the owner was under the influence of 
liquor, resulting in a homicide. In that case the owmer of the 
automobile, who was intoxicated, permitted another drunken 
person to drive in his presence. As a result of a wanton and 
negligent operation of the car, a third person was killed. In 
quoting from the case of Ex parte Liotard, 47 Nev. 169, 217 P. 
960, the Court said: “One who is so careless of the rights of 
others as to use a dangerous instrumentality while incapaci- 
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tated by drink, or who permits others to do so, as here shown, 
invites the consequences. He must pay the penalty.” 

The Negligent Homicide Act of 1935, D. C. Code, tit. 6, 

§§ 246 (a)-246 (c) (Supp. V), does not in any way affect the j 
common-law offense of manslaughter. It is expressly pro¬ 
vided in Sec. 246 (b) that the crime of negligent homicide shall j 
be deemed to be merely an offense included within the crime of j 
manslaughter, and that in any case where a defendant is : 
charged with manslaughter committed in the operation of 
a motor vehicle, if the jury shall find him not guilty of man¬ 
slaughter, it may render a verdict of guilty of the lesser of¬ 
fense of negligent homicide. Obviously, therefore, Congress 
by the enactment of the Negligent Homicide Act, intended to I 
create a lesser offense included within the crime of involuntary i 
manslaughter or common law negligent homicide. See H. R. ; 
Rep. No. 1120, 74th Cong., 1st Sess. It merely eliminated as j 
an element of the new offense all negligence of such character j 
which theretofore was necessary to evidence criminal intent | 
such as was required for the common-law offense of man- ! 
slaughter. People v. Campbell, 212 N. W. 97, 237 Mich. 424. j 

The Government respectfully submits, therefore, that under j 
all the circumstances of the present case, the verdict of man- j 
slaughter returned by the jury was fully justified by the evi- j 
dence. Consequently, there is not clearly apparent an error j 
vitally affecting appellant’s rights in this respect which may ! 
be noticed by this Court without being assigned. 

I 

V 

The trial court’s charge to the jury was proper and is not i 
subject to objection on appeal 

It is further contended by the appellant that the trial i 
court’s charge to the jury was, in certain respects relative j 
to the definition of manslaughter, erroneous and confusing, j 
Hence, it is urged that reversible error was thereby com- ; 
mitted. However, no request was made by appellant for an 
instruction defining manslaughter. C/. Mullaney v. United j 
States, 82 F. (2d) 638. No objection or exception was made 
to the charge when given, and like the contention last con- 
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sidered, no error was predicated thereon. The argument is 
advanced for the first time in appellant’s brief on appeal. 
It is respectfully submitted, therefore, that the question can¬ 
not be considered by this Court. 

It is well established that a defendant who permits an in¬ 
struction or charge to pass at the trial as satisfactory is not 
in a position to object to it in the appellate court. Boyd v. 
United States, 271 U. S. 104, 46 S. Ct. 442, 70 L. ed. 857; 
Mendelson v. United States, 61 App. D. C. 127, 129, 58 F. 
(2d) 532; Norman v. United States, 20 App. D. C. 494, 497. 
The trial court must be given an opportunity to modify or 
correct the charge, if in fact erroneous. Lewis v. United 
States, 146 U. S. 370, 379, 13 S. Ct. 136, 36 L. ed. 1011. Con¬ 
sequently, “A party who thinks a charge erroneous in any 
respect and remains silent will not be heard to point out error 
after the trial.” Gordon v. United States, 289 F. 552, 556, 
53 App. D. C. 154. 

Appellant was afforded every opportunity to object to the 
charge as given and to suggest modification or clarification 
thereof in any particular. At the close of the charge to the 
jury, the trial judge asked counsel, “Is there any other feature 
which you wish me to elaborate on?” The court further said, 
“What I am now anxious to know is whether there 
is anything else you want me to charge that I have not 
charged * * Counsel for the appellant answered in 

the negative (R. 146). It is respectfully submitted, there¬ 
fore, that appellant cannot now be heard to complain. 

In Morris v. United States, 61 F. (2d) 520, 61 App. D. C. 
257, cert, denied, 2S7 U. S. 597, in which a judgment of first 
degree murder was affirmed, this Court disposed of a con¬ 
tention similar to that now urged by the appellant as follows: 

As no exception was taken to the charge, and as no 
objection was made in the lower court, or the court’s 
attention in any way called to the language now com¬ 
plained of, the rule forbids the question being considered 
here. * * * It is quite true that counsel for appellant 
have sought to invoke the rule of this court which pro¬ 
vides that the court may at its option notice a plain 
error not assigned, but this is not such a case as we 
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think should induce us to apply the rule. The evidence 
unmistakably and convincingly shows that appellant 
was guilty of brutal murder, and we are convinced that 
he has suffered no prejudice in his trial. The rule was 
adopted to insure justice—not to thwart it. 

See Goldberg v. United States, 2S0 F. S9, cert, denied, 260 
U. S. 728. 

As is apparent from the quotation from the Morris Case, 
supra, as well as the other authorities relied upon, an al¬ 
leged error in a charge to the jury cannot be considered on 
appeal in the absence of an assignment of error or a showing 
of exception taken at the trial, before the jury retires. 

In this respect, the criminal appeals rules of the Supreme 
Court provide that the party excepting to a court's charge 
“shall be required before the jury retires to state distinctly 
the several matters of law in such charge to which he excepts; 
and no other exceptions to the charge shall be allowed by the 
court. * * *” General Rules of the United States Court 
of Appeals for the District of Columbia, p. 64, note 4. An ap¬ 
pellate court, therefore, will not for the first time entertain a 
complaint that the charge was argumentative, unfair, or con¬ 
fusing. See Turner v. United States, 32 F. (2d) 126 (C. C. A. 
8); Luccioni v. United States, 41 F. (2d) 741 (C. C. A. 6), 
cert, denied, 282 U. S. 878. 

In any event, an examination of the whole charge reveals no 
prejudicial error. Appellant has lifted from the context cer¬ 
tain sentences and seeks to predicate error thereon. It is 
axiomatic that a charge in a criminal case must be considered 
as a whole. Kinard v. United States, 69 App. D. C. 322, 101 
F. (2d) 246. So considered, the charge in the present case is 
not subject to challenge. (See particularly, R. 144.) Cf. 
Sinclair v. United States, 49 App. D. C. 351, 265 F. 991. 

VI 

The trial court’s charge to the jury on the subject of voluntary 

intoxication was correct 

Appellant contends that the trial court erred in instructing 
the jury with respect to the effect of intoxication, particularly 
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as to temporary insanity caused by excessive drink. It is also 
urged that the court erred in refusing certain prayers on the 
subject of intoxication (Assignments of Error Nos. 9, 11, 12, 
13; R. 21-23). 

That portion of the instruction challenged is as follows: 

The testimony here has been such as to make it 
proper, I think, for me to explain to you one thing 
further in that connection. An insane man is not 
responsible for acts to which his insanity drives him. 
That is true even though his insanity has been caused 
by voluntary drinking, because the law does not go 
back of a condition of an insane mind to determine 
whether or not a man could have avoided becoming 
insane. So, where there is an insane condition brought 
about by long-continued drinking, that condition of 
insanity would be as available as a defense as a con¬ 
dition of insanity induced by any other cause. But 
that, as I have said, does not mean that if a man 
drinks to excess and thereby temporarily destroys his 
mental soundness to such an extent that he is not ra¬ 
tional or has not the possession of his mental faculties, 
he is excused for an act done while in that condition, 
for in this case—and by “this case” I mean the case 
I have just defined—the unsoundness of mind which 
is the immediate product of his drinking is not insanity. 
The insanity or delirium, to serve as an excuse, must 
be a fixed condition of insanity caused not by the ef¬ 
fects of a single debauch but by a habit of drinking 
which results in mental disease as distinguished from 
temporary mental incapacity. [Italics supplied.] (R. 
6-7.) 

It is respectfully submitted that the instruction as given 
was proper and is fully substantiated by the overwhelming 
weight of judicial authority. 

The decisions are uniform to the effect that intoxication is 
no defense to a prosecution for homicide. While it may affect 
the degree of murder or the measure of the punishment in 
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those jurisdictions which have modified the common law by 
making a distinction between deliberate and premeditated 
murder and murder with malice aforethought, under no cir¬ 
cumstances can it reduce murder to manslaughter or justify 
an acquittal. The question of intoxication in this respect was 
so thoroughly and exhaustively analyzed by this Court in the 
recent case of Bishop v. United States, 71 App. D. C. 132, 107 
F. (2d) 297, 301, as to require no further discussion in this 
brief. The following quotation from the Bishop case clearly 
presents the established rule in this jurisdiction: 

Intoxication at common law was no defense to the 
crime of murder. It could neither justify an acquittal, 
nor reduce common-law murder to manslaughter. From 
an early day to this hour, the law has declared that 
intoxication is not an excuse for the commission of a 
crime. While it has long been recognized that intoxi¬ 
cation per se is no defense to the fact of guilt, the 
stated condition of a defendant’s mind at the time of 
the killing in respect of its ability to form the intent 
to kill, or if formed to deliberate and premeditate 
thereupon, is now a proper subject for consideration, 
inquiry, and determination by the jury. Thus, vol¬ 
untary intoxication will not excuse murder, but it may 
negative the ability of the defendant to form the spe¬ 
cific intent to kill, or the deliberation and premedita¬ 
tion necessary to constitute first-degree murder, in 
which event there is a reduction to second-degree 
murder. 

* * * appellant maintains that the defense of 
voluntary intoxication goes further than the reduction 
from first degree murder to murder in the second de¬ 
gree, and that the defendant’s voluntary intoxication 
negatived the malice aforethought required to consti¬ 
tute second degree murder under our statute, thereby 
reducing second degree murder to voluntary man¬ 
slaughter, or—as is evidenced by the prayer under dis¬ 
cussion—warranting an acquittal. His contention is 
met in clear pronouncements from early authorities to 
the present day. 


I 
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Although the Bishop case does not specifically mention tem¬ 
porary insanity caused by excessive drink, it is well settled that 
the same rule is equally applicable. Accordingly, it is uni¬ 
versally held that a sane man who voluntarily becomes intoxi¬ 
cated is not relieved of criminal responsibility because the 
result is to cloud his judgment, unbalance his reason, impair 
his perceptions, derange his normal faculties, and lead him to 
the commission of an act which, in his sober senses, he would 
have avoided. Any mental derangement, mania a potu, or 
insanity produced by a recent and voluntary use of intoxicants 
which accompanies and is part of the spree, is not a defense 
to a homicide. 

Weakley v. State, 16S Ark. 10S7, 273 S. W. 374. 

Folks v. State, So Fla. 238, 95 So. 619. 

Percijul v. Commonwealth, 212 Ky. 673, 279 S. W. 

1062, 1064. 

Rucker v. State, 119 Oh. St. 1S9, 162 N. E. S02. 

Cheadle v. State, 11 Okl. Cr. 566, 149 P. 919. 

State v. Kidwell, 62 W. Va. 466, 59 S. E. 494. 

Peek v. State, 155 Ga. 49, 116 S. E. 629, 631. 

Johnson v. Commonwealth, 135 Va. 529, 115 S. E. 

673. 

People v. Townsend, 214 Mich. 267, 1S3 N. W. 177; 

State v. Trott, 190 N. C. 674, 130 S. E. 627. 

State v. Trapp, 56 Ore. 5SS, 109 Pac. 1094. 

State v. Haab, 105 La. 230, 29 So. 725. 

People v. Fellows, 122 Calif. 233, 54 Pac. S30. 

1 Warren on Homicide, 200. 

12 A. L. R. 869. 

79 A. L. R. S98. 

On the other hand, as the authorities above cited indicate, 
if the homicide is perpetrated while the accused, by reason 
of long indulgence in intoxicants, is suffering from some fixed 
form of insanity and has reached that stage of chronic alco¬ 
holism where the brain becomes diseased, the same rule ap¬ 
plies as in cases of insanity resulting from other causes. 
Thus, if a person is rendered irresponsible as a result of the 
use of intoxicants over a long period, and such irresponsi¬ 
bility goes to the matter of distinguishing between right and 
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wrong, the accused has a complete defense to his criminal 
conduct. 

United States v. McGlue, F. Cas. No. 15,679. 

United States v. Drew, F. Cas. No. 14,993. 

1 Warren on Homicide, 212. 

i 

The reason for the rule which renders one who is merely 
temporarily insane as a result of voluntary intoxication, amen¬ 
able to the criminal laws for offenses perpetrated while in such j 
condition, is to prevent men “from becoming drunk, from j 
putting themselves in a condition where they will be like 
beasts, preying upon society. Human safety, human life, and j 
the protection of the citizen requires this rule. Without this, 
society could not exist-” People v. Batting , 49 How. Pr. j 
(N. Y.) 392, 395. 

In People v. Rogers, 18 N. Y. 9, Judge Denio, after fully j 
reviewing the English and American authorities to the effect 
that voluntary intoxication resulting in temporary insanity 
is not a defense to murder, said: 

j 

In the forum of conscience there is no doubt con¬ 
siderable difference between a murder deliberately 
planned and executed by a person of unclouded intel- j 
lect, and the reckless taking of life by one infuriated 
by intoxication; but human laws are based upon con¬ 
siderations of policy, and look rather to the mainte¬ 
nance of personal security and social order, than to an 
accurate discrimination as to the moral qualities of 
individual conduct. But there is, in truth, no injus¬ 
tice in holding a person responsible for his acts com¬ 
mitted in a state of voluntary intoxication. It is a 
duty which every one owes to his fellow men and to j 
society, to say nothing of more solemn obligations, to 
preserve, so far as it lies in his own power, the ines¬ 
timable gift of reason. If it is perverted or destroyed 
by fixed disease, though brought on by his own vices, 
the law holds him not accountable. But if by a vol¬ 
untary act he temporarily casts off the restraints of 
reason and conscience, no wrong is done him if he is 
considered answerable for any injury which in that 
state he may do to others or to society. 


i 

I 


i 
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In the present case, appellant was insane, if at all, as a 
result of a single debauch. There was no effort to prove 
settled insanity caused by long use of intoxicants. No show¬ 
ing was made that appellant was suffering from delirium tre¬ 
mens or any other form of permanent mental disease. If he 
was intoxicated to a degree which affected his reason, his re¬ 
flexes, and his self-control, then appellant was simply on a 
spree, and his condition was the result of conduct voluntarily 
performed. Consequently, the court's instruction was proper. 
An instruction similar to that given by the lower court was 
sustained in the following cases: 

Weakley v. State, 273 S. W. 374, 16S Ark. 10S7. 

Perciful v. Commonwealth, 279 S. W. 1062, 212 Ky. 
673. 

Peek v. State, 116 S. E. 629, 155 Ga. 49. 

See: State v. Kidwell, 59 S. E. 494, 62 W. Va. 466. 

Appellant relies upon the case of Tucker v. United States, 
151 U. S. 164, in support of his contention that drunkenness 
can reduce murder to manslaughter. An examination of that 
case, however, clearly reveals its inapplicability to the present 
situation. The Supreme Court, although stating that recent 
decisions evidence a trend away from the rule followed in the 
Bishop case, there held that it was not required to express 
any opinion in regard to the question of the effect of volun¬ 
tary intoxication upon murder. 

In view of the observation made in the Tucker case, the 
Government has endeavored to present in some detail the 
authorities on the issue herein involved, on the theory that, 
while the case of Bishop v. United States, 71 App. D. C. 132, 
107 F. (2d) 297, enunciates the proper rule to be applied, the 
courts of other jurisdictions—contrary to the statement of the 
Supreme Court—are uniformly and fully in accord. 

VII 

The Court committed no error in refusing to grant appellant’s 

prayer No. 6 

It is contended by the appellant that the trial court erred 
in refusing to grant his prayer No. 6 (R. 130). The requested 
prayer reads as follows: 
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The jury are instructed as a matter of law that they 
are to consider each count of the indictment separately 
and before the jury can find the defendant guilty on 
the first count, the jury must believe beyond a reason¬ 
able doubt that the defendant is guilty of the crime 
alleged in the first count, and in arriving at your ver¬ 
dict on the first count the jury are to exclude all evi¬ 
dence which is pwrtenant to the second count only, 
and conversely the jury in considering the defendant’s 
innocence or guilt on the second count must exclude 
from your minds all evidence tending to prove the 
commission of the crime alleged in the first count, and 
before you can find the defendant guilty as charged in 
the second count you must conclude from all the evi¬ 
dence pertaining to said crime only that the defendant 
is guilty beyond a reasonable doubt. 

Although the court denied this prayer, it instructed the 
jury as follows: 

The jury are instructed that if they believe beyond 
a reasonable doubt that the defendant is guilty of 
murder in the second degree as charged in one of the 
counts of the indictment, the jury will not be justi¬ 
fied from such determination alone in finding the 
defendant guilty of the crime charged in the other 
count of the indictment. In other words, before the 
jury may convict the defendant on both counts, the 
jury must be satisfied from the evidence that the de¬ 
fendant is guilty beyond a reasonable doubt of the 
crime of second-degree murder as charged in each 
count of the indictment. (R. 143.) 

It is respectfully submitted that the instruction which was 
given by the court and which is set out above was sufficient 
to protect the appellant’s rights. That instruction admon¬ 
ished the jury to find the appellant guilty on the separate 
counts of the indictment, only if they were satisfied, from the 
evidence, beyond a reasonable doubt, that the separate and in¬ 
dividual crimes charged had been established, and that, in 
this respect, the finding of guilty on one count, without more, 
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would not justify a verdict of guilty on the other count. The 
only substantial difference between the instruction as given 
and that requested in prayer No. 6 is that in the requested 
prayer the jury would have been told that, in arriving at its 
verdict upon either count, it would have to exclude all evi¬ 
dence which was pertinent to the other count only. This 
clearly would have been confusing to the jury in a case of 
the nature herein involved. As has been the position of the 
Government throughout the proceeding, the two offenses were 
both part of a single venture. The evidence in respect to one 
count, therefore, unquestionably threw light upon the other. 
Cj. Kelleher v. United States, 35 F. (2d) S77, 878, 59 App. 
D. C. 107. There was such close relationship between the two 
killings in respect of time, place, and circumstances that it 
would have been difficult, if not impossible, for the jury to 
have segregated the evidence. The jury had a right, in con¬ 
sidering whether the elements of the offenses charged were 
present, to look to the whole of the evidence as one closely 
related series of transactions. If there had been two separate 
trials, the evidence at the trial of the offense contained in the 
second count, involving the death of Joseph Nappo, would 
have been identical with the evidence introduced at the trial 
on the charge contained in the first count. Being part of 
one related series of transactions, all the evidence would have 
been admissible as part of the res gestae. 

See DeBoe v. Commonwealth, 79 S. W. (2d) 36, 257 
Ky. 792; 

State v. Mangercino, 30 S. W. (2d) 763, 325 Mo. 794. 
See, also: 

Williamson v. United States, 207 U. S. 425, 451, 28 
S. Ct. 163, 52 L. ed. 278; 

West v. United States, 258 F. 413 (C. C. A. 6); 

Turner v. United States, 272 F. 112 (C. C. A. 4); 

Gianotos v. United States, 104 F. (2d) 929 (C. C. 
A. 9); 

Young v. United States, 107 F. (2d) 490 (C. C. A. 5). 

The evidence at such trials would not have been rendered in¬ 
admissible merely because it would have tended to prove the 
commission of another crime. 
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See: Means v. United States, 65 F. (2d) 206, 62 App. 
D. C. 118; 

Shettel v. United States, 113 F. (2d) 34, 72 App. 
D. C. 250. 

Of course, the finding of guilty on one count could have no 
bearing upon the question of guilt or innocence on the other 
count, and the court properly instructed the jury in that 
respect. It is the position of the Government that the ap¬ 
pellant was entitled to no more. 

CONCLUSION 

The facts in the present case present a situation of such seri¬ 
ous and peculiar character that it is shocking to the senses of 
a normal individual. Appellant’s actions on the day in ques¬ 
tion show plainly, more than in any case of a similar charac¬ 
ter that the appellee has been able to find, a generally de¬ 
praved and malicious spirit, a heart regardless of duty to 
society, and a mind deliberately bent on mischief toward oth¬ 
ers. One who drives an automobile in a city like Washing¬ 
ton, under the hazardous traffic conditions that here exist, in 
a manner such as appellant did, and a killing occurs, must 
suffer the penalty which the law imposes. 

Because of the nature of the present case, the Government 
has believed it advisable to answer in great detail every con¬ 
tention made on behalf of the appellant. It respectfully sub¬ 
mits that the appellant was afforded a fair and impartial trial 
and that the verdict of the jury was fully justified by the 
evidence. 
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